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Of real action: | 


AVING in the laſt preceding lectures 
treated of the modes of criminal pro- 
ſecutions, all of which (or all except ap- 
peali are the means of vindicating the public 
Juſtice of the kingdom, I proceed now to the 
ſecond title intended to be diſcuſſed in this 
laſt part of our courſe of lectures, viz. private 
ctvil actions in the courts of commm law; which 
are ſuits carried on in thoſe courts for ob- 
taining private rights, and redrefling private 
injuries. I uſe the expreſſion of private 
civil actions, in order to exclude as well writs 
of appeal, before ſpoken of as a mode of 
proſecuting crimes, as alſo in excluſion of 
Vor. III. 33 ſuits 
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ſuits in equity, which will be the final ſub- 
jects of diſcuſſion. 


Private civil actions then are divided into 
real, mixed, and perſonal. 


Real actions, of which I have been here- 
tofore neceſſitated to make ſome mention, 
are ſuch, in which real eſtates of inheritance 
or for life are demanded. Of which * real 
actions there are two ſorts, viz. poſſeſſory, 
which are grounded on the poſſeſſion and 
ſeiſin of the demandant himſelf, and aunce/- 
' trel, in which the title is derived from the 
anceſtor. There are two ſorts alſo of real 
actions aunceſtrel, one called auncęſtrel poſſeſ- 
ſery, where the anceſtor died ſeiſed, and the 
land deſcended from him, the other called 
aunceſtrel droiturel, where nothing deſcended 
from the anceſtor but a naked right. 


For I have * heretofore diſtinguiſhed be- 
tween rights of entry, where the owner of 
lands may, or formerly might, regain them 
by entry merely, and rights of action, where 
he cannot otherwiſe recover his eſtate, but 


® 6 Co. 3. a. b. » Vol. II. 170, 1. 
4 by 
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by ſuit and judgment at law. Rights of 
action are alſo properly diſtinguiſhable into 
two kinds, firſt, where the eſtate is diveſted, 
diſplaced, diſcontinued, and turned to a mere 
or naked right; ſecondly, where altho the 
claimant has no right of entry into the lands, 
yet he hath a ſort of ideal ſeiſin, not yet 
faded into a mere right. In the former caſe 
the remedies are a writ of right, a quod ei 
deforceat, and a formedon, 


I. The founders of our law were diligently 
exact in framing real actions adapted to every 
emergency. Of writs of right only there 
were ſeveral kinds; of which the moſt uſual 
was the writ of right patent. Writs of 
right are ſaid to be of the higheſt nature, 
becauſe the determination upon them 1s final; 
they may be uſed, where other remedies have 
failed; and they can only be ſued for lands 
and tenements claimed in fee ſimple, not 
thoſe claimed in fee tail, or for life. A man 
may ſue a writ of right for lands of his own 
purchaſe or acquiſition, which he claims, as 
deviſce or otherwiſe; efſe jus et hereditatem 


F. N. B. 1. 
4 Plowd. 58. Of this kind is the precedent in 3 Bl. comm. 


app · n* 1, 
B 2 ſfuan : 
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ſuam : where the word “ inheritance” has a 
proſpect to future heirs by deſcent from ſuch 
_ claimant, and does not imply that the eſtate 
was by him inherited from his anceſtors. 
But a little attention will ſhew, that the ne- 
ceſſity of bringing a writ of right muſt almoſt 
always happen, where the inheritance claimed 
is derived by hereditary tranſmiſſion, and not 
where the demandant himſelf was ever ſeiſed 
of the lands in queſtion. 


Writs of right, of late years, have had a 
kind of revival, and reſtoration to practical 
experience. It was but in the twelfth year 
of the preſent reign that this form of action 
was renewed, after, I believe, a long interval 
which example however has been repeatedly 
followed. The* queſtion thus then adduced 


© 3 Will. 419, 420. 541—564. The original writ ex- 
preſſed, that the demandant claimed the lands to hold of the 
king in capite, and it was returnable in the common pleas ; yet 
it was called a writ of right patent, tho antiently a writ of right 
cloſe, or precipe in capite, was the form. (F. N. B. 10.) The 
writ was dated the 2oth of Nov. in the 12th year of the pre- 
ſeat reign. The next thing was to ſummon the defendant; to 
which effect proclamation was made on Sunday the 2gth of 
Dec. after divine ſervice and ſermon, at the moſt uſual door of 
his pariſh church. The defendant not appearing, a graxd cape, 
dated the 12th of Feb. following, iſſued, commanding the 
ſheriff to take into the king's hands the premiſes in queſtion, 
as a farther means or proceſs of compelling an appearance ; 
which was hereby produced; whereupon the demandant's count, 
or ſtate of his caſe, was entered on record. 


to 
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to trial was, whether a conveyance by a lord 
of a manor of part of the waſte, made above 
ſixty years before in conſequence of a mane- 
rial preſentment, was a grant in fee, or only a 
leaſe for years. The count deſcribed a title 
of the aunceſtrel droĩturel kind, ſuggeſting, 
that the father of the demandant was within 
ſixty years (according to the ſtatute of limi- 
tations) ſeiſed of the tenements by taking the 
eſplees (or profits) thereof, fram whom the 
right (not the lands, tenements, or the like) 
deſcended to the claimant. The plaintiff in 
this ation we ſee 1s called the demandant, 
and the defendant is ſtiled the tenant, and 
muſt be a perſon claiming or ſeiſed of a free- 
hold intereſt. To the demandant's count the 
tenant * defended, that is denied his adverſary's 
right, and put himſelf upon the grand aſixe; 
accordingly the miſe was joined on the mere 
right ; which phraſes will be explained as I 
proceed, 


f 32 H. VIII. c. z. f 1. In a writ of right, on the de- 
mandant's own ſeiſin, the time of limitation is thirty years. 
(Same it, 5 3. 1 Bul. 162.) 

E The tenant alſo pleaded another plea, viz. a fine with pro- 
clamations and non-claim, * But the court inclining to think, 
that upon the miſe joined on the mere right every thing might 
be given in evidence except collateral warranty, it was con= 


ſented to ſtrike out ſuch ſecond plea. (3 Wil. 420.) 
B 3 Here 
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Here it muſt be obſerved, that the tenant 
perhaps needed not to have put himſelf on the 


grand aſſize. For according to fir William 
* Blackſtone the trial by Sattel may ſtill be 


legally 


* 3 Black. comm. 337. 341.——But tho this is confidently 
repeated in the cited places, I muſt think it at leaſt very queſ- 
tionable, whether the court of common pleas would now award 
the trial by battel, or would not rather conſider it as & ſufficiently 
« abrogated by diſuſe. (21 Vin. abr. 33.) Indeed in 14 C. I. 
battel being waged and accepted in a writ of right at Durham, 
the judge examined the champions, whether they were not 
hired, who confeſled, they were; which confeſſion he cauſed to 
be recorded, and gave farther day to be adviſed. By the king's 
command all the judges were to deliver their opinions, whether 
this were cauſe to deraign the battel by theſe champions. Ac- 
cordingly moſt of the judges ſubſcribed their opinion, that this 
exception coming after the battel gaged, and champions allowed, 
and ſureties given to perform it, ought not to be received. 
(3 Cro. 522.) This caſe therefore may be thought to counte- 
nance the trial by battel at that time, tho what afterwards be- 
came of it does aot appear. But as to the famous inſtance in 
1571, of which fir William Blackſtone recites the ceremonial 
from Dyer and Spelman, (the latter of whom is very particular) 
it is remarkable, that the battel was interdicted by command of 
queen Elizabeth, cædem exhorrentis, and the controverſy com- 
promiſed : tho for the ſecurity of the tenant, the formalities 
were continued, and the ſuit went on to judgment. (Spelm. gl. 
103.) Yet even ſo far back theſe formalities were not fully 
ſettled, or not accurately known. For (among other omiſſions) 
nothing is ſaid of 1 4. put in each finger-ſtall, making 5 4. in 
each gauntlet; which matter is very gravely inſiſted on, and re- 
peatedly mentioned, in the trial by battel awarded in 1422, in a 
writ of right brought by Peter C. knt. againſt Henry Percy, 
earl of N. (Vearb. 1 H. VI. 6. b. 7. a. b.) In which caſe 
the champions were ſolemnly injoined to repair, one to St, 
Paul's, the other to Weſtminſter Abbey, to pray God to give 
the victory to him, who had right to the land: but there is a 
e guære de ct commandment.” Judgment was given, by default of 

the 
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legally inſiſted on, which was the only me- 
thod of deciſion for about a century after the 
Norman invaſion, and which gradually fell 
into diſuſe, In this ſingular proceeding the 
demandant and tenant could not fight for 
themſelves; becauſe if either of them were 
ſlain, the ſuit would be abated, and no judg- 
ment could be given. The ferocity of the 
times, and the romantic thirſt of being ſig- 
naliſed by feats of hardineſs ', muſt chiefly 
account for the eaſe, with which ſubſtituted 
champions were procured. But ſurely theſe 
forenſic tournaments were ſtill more deſerve 


ing of diſcouragement than even the trial by * 
ordeal 


the tenant, that the ſaid P. C. knt, recover, &c. and the earl in 
mercy, &c. becauſe he is an earl and peer of the realm he ſhall 
be amerced by his peers according to the ſtatute, viz. mag, 
car. c. 14. 

i Booth's real actions, 100. 

* In criminal trials by battel, if the appellee were caſt to 
the ground, and would fight again, he was to be replaced in 
the ſame diſadvantageous plight: (Yearb. 19 H. VI. 25. a. b. 
where both appellor and appellee were ſentenced to be hanged.) 
and at ſuch barbariſms, learned judges preſided ! 

For it ſeems to have been a diſqualifying exception to the 
champions, that they were hired for money, if made in due 
time. (3 Cro. 522.) 

= Sir William Blackſtone juſtly exclaims on the folly and 
impiety of pronouncing a man guilty, unleſs he was cleared 
by a miracle. But he does not ſpecify a groſs inequality and 
inconſiſtency, which prevailed, For in one ſpecies of water 
ordeal, and in purgation by the E the converſe obtained: 

4 | che 
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ordeal in criminal proſecutions. For if we 
ſuppoſe the event to depend on the accidental 
procuring of a more puiſſant champion, or 
other matter of chance, this is a ſufficient 
condemnation. And if we conſider all thefe 
extraneous modes of trial as appeals to the 
Supreme Being, it is more reaſonable to ex- 
pect an immediate interpoſition of Provi- 
dence, in favor of accuſed innocence, than 
for the purpoſe of deciding, whether a diſſei- 
fin was of ſixty years ſtanding, on whom a 
warranty is binding, and the like arbitrary 
refinements of inſtituted law, which govern 
the determination in writs of right. 


However in the caſe above alluded to, the 
tenant did not inſiſt on this antique mode of 
trial, but put himſelf on the grand aſſize. 
The conſequence of this was that there iſ- 
ſued a writ of ſunmons of four knights, girt 
with ſwords, to elect the grand aſſize. On 
which nothing being done, an alias writ of 
ſummons iſſued to the fame effect. By vir- 
tue whereof four knights were ſummoned by 


the culprit was preſumed innocent, unleſs his guilt was mira- 
culouſly evinced; viz. unleſs he floated on the water, without 
uſing the efforts of ſwimming, or was choaked or convulſed in 
attempting to ſwallow a ſmall morſel of cheeſe or bread, 
(4 Black. comm. 337, 8, 9.) 
the 


LEcr. 42. Of real actions. 9 


the ſheriff, and appearing in court were ſworn 
to chooſe twelve © knights, girt with ſwords, 
of themſelves and others, which beſt knew 
and would declare or ſay the truth between 
the parties. The four knights accordingly 
elected of themſelves and others twenty-four, 
ſixteen of whom conſtituted and were ſworn 
upon the jury, which thus formed the grand 
aſſize. The four knights, electors of the reſt, 
muſt be * cha/lenged, if at all, on their appear- 
ance, and before they are ſworn. The other 
jurors muſt be challenged, as foon as they are 
elected. | 


The trial was neceſſarily had in term 
time, before all the judges of the common 
pleas. The counſel for the tenant began *, 
and ſtated his caſe, and attempted to con- 
firm it by evidence: then the counſel for the 
demandant went into his caſe and evidence. 
The chief juſtice, in his directions to the 
grand aſſize, told them, they were to deter- 


® Booth 97. | 

That is, objected to as unfit to ſerve on the jury. (Mo. 
G7.) In the caſe referred to it was ſaid to be a good cauſe 
of challenge, if the four knights were not girt with ſwords, 
according to the requiſition of the writ, and the court ordered 
them to go and return armed accordingly, 

3 Mo, 762. 


mine 
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mine the queſtion as to the mere right be- 
tween the parties, upon which the me or 
iſſue is in this action joined, without regard- 
ing the ſeiſin of the tenant, or thoſe from 
whom he claimed, for any time leſs than 
ſixty years next before the day of ſuing the 
demandant's writ of right. For if the tenant, 
or thoſe under whom he claimed, had been 
wrongfully ſeiſed in poſſeſſion for leſs time 
than ſixty years, that was not to bar the de- 
mandant of his right. The verdict upon the 
evidence was, that the demandant had greater 
title to hold the tenements with the appur- 
tenances to him and his heirs, than the te- 
nant to hold the ſame as he then held them; 
which was the form of language, in which 
the miſe had been joined: for the * jury can- 
not find a ſpecial verdict in a writ of right. 
The judgment conſequently awarded and 
entered hereupon was that the demandant re- 
cover his ſeiſin againſt the tenant of the te- 
nements aforeſaid, with the appurtenances, to 
hold to him and his heirs, quit of the tenant 
and his heirs for ever. 


4 Mo. 762. 

If judgment be for the tenant, by verdict, or by default 
of the demandant, it is entered, that the tenant hold the land to 
him and his heirs quit of the demandant and his heirs for ever. 
(1 Inſt, 295. b. Plowd. 357. 1 Bul. 160.) 1 

A writ 
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A' writ of right may be brought of cer- 
tain incorporeal hereditaments, as of a rent; 
which ſir Matthew Hale ſays, muſt be un- 
derſtood of a rent ſervice, for of a rent charge 
or ſeck no writ of right lies. There may 
alſo be brought a writ of right of advowſon, 
where a ſtranger has preſented to a church, 
and his clerk is inſtituted; but it ſeems, in 
ſuch caſe, unneceſſary to reſort to this me- 
thod, ſince it hath been enacted, that ſuch 
uſurpation ſhall not turn the right of patro- 
nage to a mere right, and that the lawful 
patron may preſent on the next avoidance, 
or maintain an action of quare impedit in caſe 
of a diſturbance. The * writ of juris utrum, 
which was a kind of writ of right for a par- 
ſon or prebendary, the lands and tenements 
of whoſe preferments had been aliened by 
their predeceflors, is now of no ule, except 
where the wrongful poſſeſſion began during 
the preſent incumbency, and has continued 
above twenty years. 


F. N. B. 12, 13. Hal, ad loc. 
t Booth 121, 

u St. 7 A. c. 18. 

* Booth 221. 


Where 
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Where land is holden of an intermediate 
lord, and lying within ſome ſeignory, the 
tenants whereof owe ſuit to the feudal lord, 
his rural court is the regular juriſdiction for 
inſtituting this mode of trying the title to 
ſuch real property. But it may be ſued for 
in the common pleas, by licence of the feudal 
lord; in which caſe the removal of the cauſe 
thither expreſsly ſpecifies this reaſon, © quia 


% dominus remiſit curiam,” 


If the lands be holden of a manor, which 
manor is holden in antient demeſne, they are 


to be ſued for by a writ called a writ of right 


cloſe, directed to the lord of antient demeſne, 
commanding him to do right in his court ; 
but the ſuitors there are the judges, 


Another diſtin * head or title is that of 
writs of right patent in London ; which ſeem 
to have nothing particularly appropriate to 
them, except that they are directed to the 
mayor and ſheriffs, commanding, uod fine 
dilatione plenum rectum teneatis.” And ſimi- 
lar writs may iflue to any other city or bo- 


F. N. B. 5, 6.— See as to Durham 1 Bul. 160. 
2 F. N. B. 23. 6 Co. 11. b. Sal. 341. 3 Leon. 63, 64. 
See Burr. 1047, 8. F. N. B. 12, 13. 
| rough, 
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rough, where there are tenements of bur- 
gage tenure, and a competent juriſdiction. 


There is another writ of right, which. 
lieth between parceners by the common law, 
as heirs female and their heirs, and alſo be- 
tween parceners by the cuſtom of gavel- 
kind. Thus if an anceſtor, ſeiſed in fee ſim- 
ple, leaſe his lands for term of life, and die 
having iſſue two daughters, and afterwards 
the tenant for life die, and one daughter en- 
ter into the whole land, and deforce her 
ſiſter, the ſiſter ſo deforced may maintain a 
writ of right de rationabili parte. 


There is ſtill another © writ, which has 
obtained the name of a writ of right, tho 
very improperly, becauſe its claim is always 
confined to an eſtate for life of the demand- 
ant, called the writ of right of dower. This 
writ may, it ſeems, be brought, where no 
dower at all hath been aſſigned, in which 
caſe a writ of dower unde nibil habet, (ano- 
ther real action) alſo lies, or it may be ſued, 
where the claimant enjoys parcel of her 
dower, and demands the reſidue. 


dP. N.B. 19. 
© F,N.B. 16, 17. 
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The proper tribunal of decifion on writs 
of right is the court of common pleas. If 
the * proceedings were commenced before any 
territorial juriſdiction, and the tenant put 
himſelf on the grand aſſize, this (as well as 
ſeveral others) was a ſufficient cauſe for 
removing the ſuit before the ſuperior judica- 
ture. 


The modern itinerant juſtices have not, 
by virtue of their commiſſion of afize, power 
to try writs of right. For that commiſſion 
(viz. to take aſſizes, juries, and certificates, 
| before whatſoever juſtices arraigned, &c.) 
does not include theſe higher writs of the 
drotturet kind. There have been however 
ſome late inſtances of the u prius proceſs 
iſſuing to adduce writs of right, where the 
miſe has been joined in the common pleas, to 
trial on the circuits. I underſtand theſe caſes 
were by conſent or without oppoſition ; and 
that a doubt was conceived on the ſtrict re- 


4 F. N. B. 8. 

© 'The demandant may remove the ſuit from the lord's court 
to that of the ſheriff, and from thence into the common pleas, 
But if the ſuit be removed at the inſtance of the tenant, it is 
doubtful, whether it ought not to go immediately to the com- 
mon pleas, paſſing by the county court. (F. N. B. 7, 8.) 


gularity 
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gularity of ſuch practice, perhaps from the 
words of the ſtatute of Vork, which, 
impowering judges of % prius to record 
nonſuits, is declared not to extend to grant 
or great aſſizes. But there is great ſtrength 
of antient authorities to eſtabliſh the practice 
alluded to. 


II. I am ſecondly to mention among this 
claſs of actions a writ in another form, called 
a quod ei deforceat ; which reſembles a writ of 
tight in as much as it is brought to try the 
mere right of ownerſhip, where the ſeiſin of 
the demandant is ſo diveſted as to preclude 
him from ſucceeding in a poſſeſſory action. 
But the difference is that it may be brought 
to recover ſeiſin of a leſs eſtate than in fee: 
which is not the caſe of the genuine writ of 
right patent; altho the writ of right of 
dower has obtained that name, and altho 
likewiſe a writ of right cloſe in antient de- 
meſne before mentioned may, it is ſaid, be 
brought for lands or tenements claimed in 


f 12 E. II. c. 4. 12 Mod. 651. 
s Jenk, 38, Bro. t. droit de redo pl. 28. t. niff prius pl. 16, 
17. & 24, where it is added, © quod nota bene. 


F. N. B. 23. 
fee 
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fee tail, for life, or in dower, as well as thoſe 
demanded in fee. 


The chief, if not the only, uſe of a quad ei 
deforceat is where tenant in tail, in dower, by 
the curteſy, or generally for life, loſe their 
lands by default in a precipe quod reddat, hav 
ing had a regular ſummons. This * is their 
only remedy, and was introduced by a very 
antient ſtatute, before which they were in 
ſuch caſe deſtitute of redreſs. It was pro- 
per that the remedy ſhould be extended to 
tenants in tail, becauſe in this ſame 'parlia+ 
ment their eſtate was changed from a fee 
ſimple conditional to that new ſpecies which 
acquired its preſent denomination of eſtates 
tail, and conſequently they were no longer 
intitled to a writ of right; and if" they had 
brought a formedon, the former recovery 
might be pleaded in bar; ſo that would not 
effectuate their purpoſe. 


i See W. Jon. 380, 1. The ſtat. of Rutl. 10 E. I. ſeems 
not to this purpoſe.—If this be the only uſe of the writ, the 
Umitation muſt be thirty years. (St. 32 H. VIII. c. 2. 4 3.) 

* F. N. B. 364. 

I Weſt. 2. 13 E. I. c. 4. 

= 2 Inſt, 350. 

® Noy 1. 


III. Of 


LECT. 42. Of real actions. 17 


III. Of theſe actions, neceſſary to be brought 
where the eſtate of the claimant is turned to 
à mere right, the only remaining one of which 
I purpoſe to treat, is that called a formedon, 
tho there are others of leſs frequent occur- 
rence and leſs extenſive uſe. Indeed forme- 
dons alſo are now very rare, but ſtill there are 
occaſions, in which they are the only means 
of recovering ſeiſin of an eſtate. This ac- 
tion is grounded on the * ſtatute de dons, 
which preſcribes the form of the writ ; and 
it lies“, where a tenant in tail aliens, or is 
diſſeiſed of, the lands in queſtion ; here the 
iſſue in tail has but a mere right; in caſe the 
eſtate is abſolutely d;/contmued ; and he is there- 
fore put to his formedon ; which in this in- 
ſtance is called a formedon in the deſcender. 
The fame * remedy lies to recover lands in- 
tailed, of the nature of borough Engliſh, for 
the youngeſt ſon, who is then heir in tail ac- 
cording to the cuſtom. In fermedon in the de- 
ſcender the demandant muſt make himſelf 
heir to the donee, and alſo to the perſon laſt 
ſeiſed by force of the intail: and all thoſe 


© Weſtm. 2. 13 E. I. c. 1: F. N. B. 486. 
9 Hal. ibid, ; r 8 Co. 88. b. F. N. B. 488. 
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ought to be mentioned in the pedigree, who 
were actually ſeiſed, or to whom the tranſ- 
miſſible right deſcended, by force of the in- 
tail; and they ought to be named“ ſon and 
heir,” © brother and heir,” and the like. 


There is likewiſe an action called a forme- 
don in the remainder, which is maintainable, 
where lands are given for life or in tail, with 
remainder in tail or in fee, and a ſtranger in- 
trudes upon him in the remainder, and keeps 
him out of poſſeſſion, after the death of the 
particular tenant without inheritable iſſue. 
This is the particular inſtance alleged by fir 
William Blackſtone*; but the formedon in the 
remainder is alſo to be uſed in caſe of aliena- 
tion by the tenant in tail, under the above cir- 
cumſtances, which is a more probable event. 
It may be brought too by a remote remain- 
derman ; and then all the meſne or precedent 
remainders ought to be mentioned. 


Tho it was long, before a tenant in tail had 
complete power of alienation by purſuing any 
courſe, ſtill a feoffment made by him had 


Comm. b. iii. c. 10. 3 F, N. B. 499. 
* 8 Co. 88. a. 
great 
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great operation in the law, working a diſcon- 
tinuance, as it is called, of the eſtate tail. 
When this was the caſe, the formedon of 
the remainderman expreſſed, that the right 
remained, if otherwiſe, then that the tenements 
remained, remanſit jus, or tenementa prædicta 
remanſerunt : which was not a nugatory diſ- 
tinction, but ſerves to ſhew the diligent ex- 
actneſs of the law, in eſtimating the kinds 
and degrees of ſeiſin or of intereſt, that might 


be had in real property. 


If the ” remainder had been executed, and the 
anceſtor were ſeiſed of the very eſtate, and not 
ſimply intitled to the remainder, the claimant 
in the formedon mult fay, that the eſtate ought 
to deſcend, and not that it ought to remain. 
But no writ ſhall ſay, that the ſubſtance of 


the thing ought to deſcend, unleſs the an- 
ceſtor had a ſeiſin. 


There is a third kind of formeden, called 
a formedon in the reverter z which lies, where 
there is a gift in tail, and a failure of iſſue of 
the donee inheritable /ecundum formam dont ; 


* 8 Co. 86. 4. 7 8 Co. 88. a. 89. a. 
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in ſuch caſe the reverſioner ſhall have this 
action to recover the land; and if he have 
granted away his reverſion, his grantee ſhall 
have the fame remedy. A * formedon in the 
reverter, brought as heir of the donor, muſt 
deduce a regular pedigree from him ; but 
there is no need of the ſame exactneſs in 
ſtating the inheritable line of the donees. 
However the * e/þlees, the pernancy or taking 
of the profits, muſt be laid firſt in the donor, 
and then in the donee: which is a proof of 
the attention, which the law pays to the ac- 
tual poſſeſſion and ſeiſin of eſtates. 


In a formedon © the general plea or iſſue was, 
in the old legal dialect, ne dona pas, a denial of 
the gift in tail. But the tenant may alſo put 
in a * ſpecial plea, as a common recovery, or 
an exchange. 


Formedons * of all ſorts muſt be brought 


within twenty years next after the title and 
cauſe of action firſt deſcended or fallen. 


There is no doubt entertained, that for- 


* 8 Co. 88. a. d F. N. B. 504. © Lut. 85 1. b. 

4 Noy 1. 1 Inſt. 384. b. 

© St. 21 J. I. c. 16. F 1, correcting the ſt. 32 H. VIII. 
c. 2. 55. by which fifty years were allowed. 


medons 
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medons may be removed, after ifſue joined in 
the common pleas, by the 2% prius proceſs, 
in order to be tried on the circuits. 


I ſhall now make a brief mention of the 
other general claſs of real actions, which are 
ſuch, where, altho the demandant is not per- 
mitted to regain poſſeſſion of his lands by 
entry, yet his ſeiſin or eſtate is not in the 


ſenſe and idea of the law totally diveſted or * 


turned to a mere right. This caſe happens, 
where the wrongful poſſeſſor of an eſtate N 
ſeiſed thereof, and his heir enters by the ap- 


parently juſt title of deſcent. Such deſcent is 
ſaid to 70/ or take away the entry of the 


rightful owner. He is no longer allowed 
to do himſelf expeditious juſtice, but muſt 
have recourſe to the forms of forenſic pro- 
ceedings to obtain reſtitution of his lands.— 
Theſe legal remedies are a writ of entry, 
and an gffize; each of which reſpectively is 
branched out into a great diverſity of an- 
tique forms, adapted to the occaſions of dif- 
ferent demandants. 


I. Writs of entry were of old moſt com- 


monly brought, where the tenant (viz. he 
C9 that 
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that has the freehold in the land) entered, or 

came to the poſſeſſion, lawfully, without 

fraud or tort (that is, wrong) as by the deed 

or conſent of another, who either came to the | 
land unlawfully, (as by diſſeiſin) or who had f 
but a particular, or defeaſible, eſtate. They * 
have their name, becauſe they ſpecify the 
manner or circumſtances of the tenant's en- 

try ; after which they ſhew for what reaſon 

the poſſeſſion ought not to be detained from 

the demandant. 


5 


II. Of a very ſimilar nature is that other 
poſſeſſory remedy of an aſſize: which“ is a 
ſuit much favoured by the antient ſages of 
the profeſſion. The law is ſaid to abhor de- 
lays, which are thrown in its way, and to 
reject ſuch exceptions as might be allowed to 

abate other writs. An * aſſize may be brought 

of divers incorporeal hereditaments, as a rent : 
or right of common. But as this is a poſ- 
ſeſſory action, the demandant ' ought to have 
or 


Booth 172.— The form of writs of entry and the pro- 
ceedings thereon are preſerved in common recoveries ; which 
may alſo be ſuffered on writs of gued ei deforceat. 

5 Plowd. go. bh Booth 263, 4. 

i Booth 284.——1f it be brought on the actual ſeiſin, not of 
the demandant, but of his anceſtor, ſuch ſeiſin muſt have been 

within 
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or to have had a ſort of ſeiſin in himſelf or 
by proxy. The general iſſue in aſſize is, in 
Norman French, nul tort, nul difſeiin, that 
no wrong or diſſeiſin hath been committed. 
But the tenant may alſo put in a ſpecial plea 
in bar, adapted to the nature of the action, 
viz. ſuch as ſhews a kind of ſuhſiſting ſeiſin 
out of the demandant, and not a mere right 
of property, for that is not the thing in con- 
teſt. The judgment is as in the other real 
actions, which I have mentioned, that the 
demandant recover ſeiſin. It muſt therefore, 
like other real actions, be brought againſt the 
tenant of the freehold. 


An aſſize is to be brought returnable be- 
fore the juſtices of aſſize, unleſs the king's 
bench or common pleas fit in the county, 


within fifty years; if on the demandant's own ſeiſin, the time 
of limitation is thirty years. (St. 32 H. VIII. c. 2. f 2, 3. 
1 Bul, 162.) 

* As a deſcent and nonclaim, or a former recovery in aſ- 
ſize. (Booth 274: and ſee ibid. 292 &c.) 

1 1 Inſt. 263. a. F. N. B. 409. 4 Inſt. 158.—— The ex- 
cluſive juriſdiftion of the common pleas in real actions is refer- 
red to magna carta, c. 11, © communia placita &c.” But an aſſize, 
ſays fir Edward Coke, is guerela, and not placitum, referring, 
I ſuppoſe, to the general iſſue au tort. Alſo if a writ in a real 
action be abated by judgment in the common pleas, and that 
judgment reverſed in the king's bench, the latter may proceed 
in the ſuit, (2 Inſt, 23. 4 Inſt, 72.) 

O4 where 
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where the land lies, and then it may be tried 
indifferently in either of thoſe courts, It © 
may alſo be brought before juſtices in eyre 
without commiſſion, or juſtices ſpecially com- 
miſſioned. | 


At“ common law the demandant could 
recover no coſts or damages in any purely 
real actions. An aſſize is therefore to be 
conſidered as a mixed action. For tho* the 
great object of it is to recover ſeiſin of the 
land, yet * damages alſo might be had againſt 
the diſſeiſſor himſelf at common law; and 


againſt the tenants alſo by the“ ſtatute of 


Glouceſter, which enacts, that they ſhall re- 
ſpectively anſwer for their own time. And 
in' certain caſes double or treble damages are 
recoverable by particular ſtatutes. 


Theſe poſſeſſory real actions, called @ wor:t 
of entry, and an aſjize, are fallen into till 
greater diſuſe, for the purpole of trying the 


title to lands, than even writs of right them- 


ſelves, and thoſe of a correſponding nature, 
calculated to aſcertain the mere right of 


nm F. N. B. 40, 410. » Booth 74. * Plowd. go. 
P Bcoth 287. 46 E. I. e. 1. 7 Bcoth 287. 
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ownerſhip. This muſt be accounted for 
from the little practical occaſion of uſing poſ- 
ſeſſory real actions. For ſtill in certain ſup- 
poſable caſes they are the only proper reme- 
dies. But from a change of times, and in the 
modes of conveyancing, a diſſeiſin, or ouſter 
of a freehold, with a conſequent deſcent, tak- 
ing away the entry of the diſſeiſee, muſt be a 


very rare OCCUITENCE. 


Before I conclude the preſent lecture, I 
ſhall juſt ſpeak of another action, that of par- 
tition ; which * agrees with actions purely real 
in this, that the plaintiff can recover no da- 
mages. I have already mentioned this ſuit, 
in treating of contemporary titles to eſtates. 
The law has provided *a general plea or iſſue, 
viz. that the parties to the ſuit nor inſimul te- 
nuerunt. This action, which at common 
law affected lands holden in coparcenary 
only, and conſequently of inheritance, may 
now ſeek a partition of eſtates holden jointly 
or in common, and whether freehold or 
for terms of years; in which laſt particu- 
lar it differs from real, and fuch mixed, ac- 


Booth 75. © Booth 246. 
Booth 244. St. 8 & 99 W. III. c. 31. 
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tions, as muſt be brought againſt the tenant 
of the freehold. : 


In this inquiry I have attempted to throw 
ſome light on the doctrine of purely real, 
and ſuch mixed, actions, as approach neareſt 
in reſemblance to the former claſs. The ob- 
ſoleteneſs of theſe judicial forms has too 
much diſcouraged, in lawyers of later ages, 
a proper attention to the ſubject. There is, 
I believe, no part of our municipal inſtitu- 
tions ſo little underſtood ; altho ſome degree 
of this knowledge is not only uſeful but ne- 
ceſlaw, and of almoſt conſtant application. 
This Mr. Booth intimates in his introduction 
to the nature and practice of real actions, and 
it ſeems to be proved by the favorable re- 
ception, that work has met with; which, 


from the want of an explanatory treatiſe of 


the kind, is even cited as an authoritative 
compilation; tho perhaps by an attentive 
reader it will not always be thought ſatisfac- 
tory in its depth and extent of uſeful learning, 
and is ſtill Jeſs remarkable for the clearneſs 
and elegance of its method. But the labo- 
rious diligence of the author intitles him to 
applauſe, 
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Of mixed actions. 


T appeared in the concluſion of the laſt 

lecture, that the name of mixed actions is 
given to ſuch, in which the plaintiff recovers 
not only reſtitution of his real eſtate or pro- 
perty, but damages alſo for the injury he has 
ſuſtained, which latter are of a perſonal na- 
ture, and which alone are recovered in what 
are called perſonal actions. Of mixed actions 
I ſhall confine my obſervations to waſte, quare 
impedit, and ejectment. There are others, 
ſcarce known even among lawyers but by 
name, (as warrantia carte, and curia clau- 
denda ) ſunk into diſuſe and mere reliques of 
the various workmanſhip of antiquity. But 
of thoſe, that I mean to notice, the firſt is 
not obſolete, the ſecond very frequent, and 
the third by far the moſt uſual of all methods 
of trying the title to lands. 


I. An 
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I. An action of waſte is the remedy for 
waſte injuriouſly committed in houſes, gar- 
dens, woods, and other lands. What ſhall 
legally amount to waſte in all caſes, fo as to 
warrant this action, would be a prolix inqui- 
ry. I ſhall briefly obſerve, that it is * waſte in 
houſes to permit them to remain uncovered, 
whereby the timbers decay; which ſhews, 
that there may be waſte by mere negle& and 
omiſſion, as well as by poſitive acts. It is 
waſte in gardens to cut down fruit trees, 
and in woods or elſewhere to fell timber, or 
to © cut and lop it, whereby it decays. Oak, 


aſh, and elm, are timber throughout the 


realm, and are parcel of the inheritance, and 
cannot be taken by a tenant for life. Other 
trees as beeches and birches may be timber by 
cuſtom in particular counties, where they are 
uſed for building. Laſtly, in other lands, 
the moſt uſual ſort of waſte, and the eaſieſt 
to be committed, is * by converting one kind 
of land to a different ſpecies, as paſture into 
arable, wholly changing therein the accuſ- 


* 1 Inſt. 53. a. „ 2R. A. 817. 

© 1Inſt, 53. a. Hal. on F. N. B. 137. 

* 1Inſt. 53. a. Hal. on F. N. B. 137. Dy. 65. a. Mo. 812. 
2 Wms. 606. 1 Rol. 35 5. 

© 4 Inſt, 53. b. 1 Brown parl. ca. 357. 
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tomed courſe of huſbandry, and endangering 
the evidence of the title. 


The action of waſte is to be brought by * 
him only, who has the next immediate eſtate 
of inheritance, in fee ſimple or fee tail: and 
if a? meſne remainder intervene, tho limited 
but for life, the ſuit is not maintainable 
during the continuance of that remainder, 
If however there be an eſtate for life, re- 
mainder for years, remainder in fee, this meſne 
remainder being but a chattel intereſt, is no 
impediment to bringing the action. The“ 
purchaſer or firſt acquirer of the next eſtate 
of inheritance in his family may have this 
action, as well as he, who claims ſuch in- 
tereſt by deſcent. 


The perſons liable to be ſued as defend, 
ants in an action of waſte are the preſent te- 
nants of the land, having ſomething more 
than an eſtate at will, (or what was for- 
merly ſo conſidered,) and leſs than an eſtate 
of inheritance. By the common law, tenants 
in dower of every diſtin kind were ſubject 
to this action: to whom are added, by force 


f IInſt. 53. b. E 1Inſt. 54. a, h 2R. A. 825. 
i 2Inſt, 303. * 2 Inſt. 301, 2. 1 Inſt. 54. a. p 
Aan 
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and conſtruction of the ' ſtatute of Glouceſter, 
tenants for life generally, or quamaiu ſe bene 
geſſerint, or the like, ſpecial occupants, and 
leſſees for years. There ſeems” to have been 
ſome doubt, whether tenant by the curteſy 
could be ſo ſued at common law: but he is 
expreſsly made liable to this action by the 
ſtatute : and therefore * to avoid controverſy, 
when waſte is brought againſt tenant by the 
curteſy, the courſe and practice hath been to 
ground the action upon the ſtatute. If te- 
nant * in tail leaſe the lands for his own life, 
he ſhall have an action of waſte againſt his 
leſſee, if waſte be done. Laſtly, there is an 
action of waſte between jointenants and te- 
nants in common; in which he, who did the 
waſte, had, before judgment, a * power of 
election to take the place waſted into his own 
purparty or ſhare. 


The plaintiff's count or declaration in this 


action ought to ſpecify how he is intitled to | 


the inheritance. If the leſſor (who is a re- 
verſioner) bring waſte, the writ ſhall fay, an 


16E.1. c. 5. m 2 Inſt. 145, 300, 301. 
n Q tient par la lei de Engleterre. o F. N. B. 128. 
P F. N. B. 137. 1 Inſt, 200. b. 3 Black. comm. 227, 8. 


6 I Cro. 64. Hob, 84. 0 2 R. A. 830. 
1 | ſpeaking 
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ſpeaking of the lands, ©& which the defendant 
holds of the plaintiff; but this expreſſion 
ſhall not be uſed, where the plaintiff has a 
remainder, and not a reverſion, not even tho 
ſuch remainder hath eſcheated to the lord of 

the fee. 


The defendant may in this, as in other 
actions, put in a ſpecial plea or pleas in bar. 
But the general plea or iſſue is nul wa/?, that 
he hath committed no waſte, ſpoil or deſtruc- 
tion, This general iſſue admits nothing, 
and does not exonerate the plaintiff from any 
part of his proof; but he muſt ſhew his title, 
as much as if an objection had been raiſed to 
that in pleading. 


The judgment in this action, as it ſtood 
at common law, was to fatisfy the damages 
aſſeſſed by the verdict, and to have a ſuper- 
intendant appointed to prevent the commiſ- 
ſion of future waſte. This was in very early 
times. By the old * ſtatute of Glouceſter the 
conſequences are made much more penal ta 
the defendant; for he is to forfeit the thing 
waſted, as well as to render treble damages; 


© Lut. 1547. * 2 Inſt, 300. 4 6 E. I. c. 5. 
which 
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which former part of the ſentence, being for 


the recovery of real property, converts this 
into a mixed action. Such forfeiture can 
only be awarded, where the ſuit is brought 
in the Zener, that is againſt the preſent te- 
nant, who has a ſubſiſting intereſt in the 
eſtate ; and which was more commonly the 
caſe, If it be brought in the tenut?, that is 
againſt one, whoſe eſtate is expired, he cannot 
forfeit that which he has not, and from the 
nature of the thing damages only can be reco- 
vered. ——This action is extremely rare, partly 
from the preventive remedy by injunction, 
which the court of chancery for the four laſt 
centuries has extended on theſe occaſions, and 
partly from the uſe of ſpecial actions on the 
caſe, in the nature of actions of waſte. 


II. The ſecond mixed action, which I pro- 
poſed to ſpeak of, is called a quare impedit, 
and is the moſt common mode of conteſting 
and bringing to adjudication the right of ad- 
vowſon or preſentation to a church parochial 


Y 2R. A. 830. 5 Co. 12. b. * Mo. 554. 1 Vez. 5253 
* 1 Inſt. 344. a. 


or 
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or other eccleſiaſtical preferment. A man 
* ſhall not have a quare impedit, it he cannot 
allege a preſentation by himſelf or his anceſtor, 
or another perſon, from whom he claims the 
advowſon, (which preſentation is to be ſet 
forth in the declaration) except in very ſpecial 
caſes. For if any perſon (ſays* Fitzherbert) at 
this day erect a church parochial by a licence * 
of the king, or a chantry, which ſhall be pre- 
ſentable to, and he be diſturbed in preſenting 
to the ſame, he ſhall have a qguare impedit, 
without alleging any prior preſentation, and 
he ſhall count on the ſpecial matter, that is, ſet 
it forth in his declaration on record. 


An advowſon being a thing of an incor- 
poreal nature, a preſentation is ſaid both to 
make and to prove a fee. It makes a ſeiſin, 


Þ As a chapel endowed. See the authorities cited 3 Durnf, 
& Eaſt 649. It lies alſo by the perſons having the right of 
nomination againſt him who has the pre/entation, and who ob- 
ſtructs the rigut. (ibid. 651.) But if a man be wrongfully diſ- 
placed from an endowed curacy or chapel, of which he had 
the poſſeſſion, a mandamus will lie to be refored, (Ibid, & Burr. 
1043 &c.) ; 

F. N. B. 77. 3 Sal. 293. 4 F. N. I 77. 

* The common law ſeems to allow any one to bud a church 
on his own foil without licence of the king or the aid of any 
other authority. (3 Inſt. 201.) But if within a parochial dii- 
trict, this mult not be done to the prejudice of any rector or 
Vicar 


Vol. III. D and 


1 — 
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and ſhews at the ſame time how it aroſe, and 


is the proper evidence of it. For the plain- 
tiff ought to ſhew, how his ſeiſin aroſe or was 
perfected, (viz. by ſuch preſentation) an ad- 
vowſon being incorporeal, and the right to it 
not to be executed by live, that is, corporal 
inveſtiture or tradition, as in the caſe of lands. 
But a preſentation, by the grantee of the- 
next avoidance, is available for the grantor 
and his heirs. And * altho the want of al- 
leging a preſentation is ſuch a defect as 


would vitiate the declaration, if demurred to, 


yet it will be cured by the verdict of a jury, 
finding that the plaintiff was ſeiſed of the ad- 
vowſon, as an advowſon in groſs. In like 
manner as one claiming in the capacity of 
heir muſt ſhew how he is heir; but if he 
omit it, and the other party do not demur *, 
it will be ſet right by a verdict, finding that 
he is heir; becauſe the doubt was only as to 
the manner. 

After ſetting forth the plaintiff's title at 
large, and ſpecifying a preſentation, (the ne- 


f Tf there be an actual vacancy, neither the right of pre- 
ſentation for that turn, nor the advowſon, can by law be granted 
over; the reaſon of which is to guard againſt the danger of 
fimony. (Burr. 1506, 1510. 1512. Vol. II. 65.) 


5 Str, 1011, 2. h 1 Lev. 190. 


9 ceſlity 
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ceſſity whereof, as above explained, ſerves to 
demonſtrate who are regularly intitled to pro- 
ſecute this action) the declaration is then to 
ſtate the d;urbance complained of, viz. that 
the defendants, one ' of whom is always the 
biſhop of the dioceſe, unleſs the church is full, 
unjuſtly hindered the plaintiff from preſenting 
a fit perſon to the vacant preferment. If the 
biſhop do not mean to infiſt on any right of 
patronage, he puts in a * diſclaiming plea; 
whereupon judgment is entered againſt him, 
with a ſtay of execution, until the plea be- 
tween the other parties to the ſuit is deter- 
mined. This is called a ceſſat executis; the 
entry of which is only, it ſeems, matter of 
form, and amendable: but if in fact the writ 
of execution fo prematurely iſſue, it is a fatal 


1 Hob. 320, 

* Viz. And the ſaid A. lord biſhop, by B. C. his attorney, 
comes and defends the force and injury, when &c. And ſays 
that the rectory of D. aforeſaid is within his dioceſe of E. and 
that he hath not, nor doth he claim to have any thing in the 
ſaid rectory [or the like] or in the nomination, right of preſenta- 
tion or patronage of in and to the ſaid rectory, except the licenſ- 
ing admiſſion, inſtitution, and induction of parſons to the ſid rec- 
tory, and all ſuch other things as belong to the ordinary of that 
place as ordinary. And this he is ready to verify, Wherefore 
he prays judgment if the ſaid F. [the plaintiff] without aſſign- 
ing ſome ſpecial diſturbance in the perſon of him the ſaid biſhop 
in this behalf ought to maintain his aforeſaid action againſt 
him &c.“ 


I 1 Rol. 363. 
D 2 error. 
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error. The biſhop ” muſt cither in this man- 
ner diſclaim, or admit himſelf a diſturber. 
But the plaintiff is not bound to acquieſce in 
ſuch diſclaimer ; for he may proceed adverſely 
againſt him; and if he be found by verdi& a 
diſturber, he will then be anſwerable for the 
damages recovered. 


It may be" collected, that the rejection of 
a preſentee without good reaſon would con- 
ſtitute the biſhop a diſturber. If the biſhop 
refuſe to admit the preſentee as an improper 
perſon, he muſt ſhew in a ſpecial plea, or in 
a return to the writ, the particulars of ſuch 
unfitneſs; of which the temporal courts 
have judged, In caſe indeed * the unfitneſs, 
objected to, be want of literature, it ſeems the 
biſhop's province to decide on that point: but 
if particular immoralities be ſuggeſted, the 
truth of thoſe facts is determinable by a jury. 


The other * defendants, beſides the biſhop, 
may ſeverally plead the general iſſue, which in 
this ſuit was in Norman French, “ ne diſturba 
pas,” in Latin, © non impedivit, and now in 


m Hob. 320. a 1 Leon. 230, 
o Dy. 254. b. See Vol. I. 323. 
? 3 Dunf, & Ealt 648, 9. { Vau. 58. 


Engliſh, 
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Engliſh, “that he did not hinder the plain- 
tiff from preſenting.“ This plea leaves the 
plaintiff's title, not only uncontroverted, but, 
in effect, confeſſed: and * the plaintiff may 
thereupon preſently pray a writ to the biſhop 
to admit his preſentee, or at his choice main- 
tain the fact of the diſturbance, and proceed 
in the action for damages. The defendants 
may alſo plead, that the church is full, which 
is called p/-narty; and it muſt be ſhewn, of 
whoſe preſentment, and at what time. By 
the * common law plenarty at any time before 
the writ of quare impedit was a bar to this 
ation, but plenarty pending the ſuit was no 
bar. And now fince the ſtatute * of Weſt- 
minſter the ſecond ; it mult be a plenarty for 
ſix calendar months at the leaſt prior to the 
writ of quare imped! ; in which caſe the law 
will not ſuffer the incumbent to be removed ; 
but ſtill the ſuit may go on for damages. 
The * church is full againſt a common per- 
ſon by inſtitution, but not againſt the king 
till after induction, 


r Vau. 58, * 2 Inſt. 360. t 13 E. I. e. 5. 
Burr. 1455.,—— This was collected from the ſtatute's uſing 
the expreſſion of ſix months as ſynonimous to half a year. A monch 
in general is urderſtood a lunar month or 28 days, (2 Black. 
comm. 141. Dougl. 463.) 
vs Burn eccl. law t. bene ſice, ſubdiv. induction. Hob, 214. 


D 3 At 
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At common law, damages were not recover- 
able in this action. Accordingly the judg- 
ment * was only that the plaintiff ſhould re- 
cover his preſentation, and have a writ to the 
biſhop to admit his preſentee. Alſo” ſince 
the ſtatute above-mentioned, the benefit 
thereof may be waived, and the plaintiff may 
ſtill take his judgment at common law. The 
ſame ſtatute * enacts, that if the patron have 
loſt his preſentation for that time, damages 
ſhall be awarded for two years value of the 
church; if the ſix months be not clapſcd, fo 
that he is not unjuſtly deprived of that turn, 
then damages ſhall only be awarded to the 
half year's value of the vacant preferment, 


If the church be not full, it is very adviſa- 
ble, as fir William Blackſtone ſhews *, to 
make the biſhop, the adverſe claimant of the 
right of patronage, and his preſentee, all de- 
fendants. Such preſentee may have been in- 
ſtituted, but not ſo inſtituted ſix complete 
months, antecedent to the commencement of 
the ſuit; in which caſe there is not a perfect 
or concluſive plenarty, and ſuch incumbent 


* F. N. B. 89. 7 5 Co. 59. a. 
C. 3. $$ Comm. b. iii. c. 16. 


may 
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may be removed: but then it is neceſſary, 
that he ſhould be named in the writ as a de- 
fendant to the action. Indeed an incumbent, 
inſtituted on the preſentation of a uſurper 
pendente lite, may be removed, if judgment be 
for the plaintiff in the quare impedit. But if 
the clerk of the rightful patron, not being 
ſuch plaintiff, be inſtituted pendente lite, he 
ſhall not be removed; tho in the, granting of 
ſuch inſtitution the biſhop acts at ſome pe- 
ril. And the * biſhop may be expreſsly in- 
joined not to admit a preſentee, by a writ of 
ne admittas : which © proceſs at common law, 
like a prohibitory order of chancery to the 
ſame effect, prevents lapſe. 


Farther, as to making the biſhop a defend- 
ant, it is adviſed“ to leave him out, if the 
church be known to be full, and the ſuit be 
commenced only for recovery of damages: 
this however is rarely the caſe, and alſo ſup- 
poſes the other defendants to be reſponſible 
perſons as to their circumſtances, 


There are many ſpecial pleas, of which a 


b F.N.B. 87. © Vin, abr. t. collation pl. 10. 
Hob. 320, 
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defendant in guare impedit may avail himſelf, 
according as his caſe may require, either only 
controverting the plaintiff's title as ſet forth 
in the declaration, or maintaining at the ſame 
time a title in himſelf. As to which, I ſhall 
only take notice of this diſtinction, that: if © 
the deſendant be alſo an actor, and (the church 
not being full) require a writ to the biſhop, 
as wel! as the plaintiff, he likewiſe muſt 
make a good title appear upon record, ſub- 
ject to the rule of alleging a preſentation in 
himſclf, or thoſe from whom he claims. But 
when the church is full of the defendant's 
preſentation, ſo that he has no need of a writ 
to the biſhop, or where he only means to 
controvert the plaintiff's title without eſta- 
bliſhing a right in himſelf, in either of theſe 
caſes he is not conſidered as an actor. 


When the record is made up, and the cauſe 
comes on to be tried, (beſides the fact of the 
diſturbance, and any ſpecial iſſue, which may 
happen to be joined between the parties) the 
verdict * ought, in general, to find and aſcer- 


* Vau. 7,8. 


f Keilw. 57. b.——If judgment be had by default, theſe points 
are to be aſcertained by a writ of inquiry of damages. (Booth 


231.) 


tain 
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tain four points; firſt, whether the church is 
full; ſccondly, of whoſe preſentation; thirdly, 
at what time ; and laſtly, the annnal value of 
the preferment, which is the rule of the ad- 


meaſurement of damages. 


The writ to the biſhop, which as we have 
ſeen is part of the judgment, muſt* in caſe 
the archbiſhop of Canterbury is plaintiff in a 
guare impedit be awarded to the other arch- 
biſhop. If the biſhop * claim nothing but as 
ordinary, the writ ſhall iſſue to him, tho he 
is a nominal party to the ſuit. If he be a 
real litigant, and a diſturber, it ſeems more 
regular to award the writ to the metro- 
politan, tho perhaps the plaintiff has his 


election. 


All! writs reſpecting advowſons muſt, by a 
private ſubject, be brought in the court of 
common pleas. But the king, (and the 
crown has often been plaintiff in uare impedit 
may ſue that or other writs in what court he 
pleaſes, as in the king's bench. 


b 1 Sho. 329, i F. N. B. 89. Dy. 253. b. 1 Brownl. 159. 
1 Rol. 364. 397. 11 R. A. 536. x F. N. B. 75. 


A zrare 
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A quare impedit is by far the moſt uſual, and 
perhaps the only, action, that for a long time 
paſt hath been commenced in courts of com- 
mon law to try the right of preſenting to ec- 
cleſiaſtical preferments. It * may be brought, 
wherever a darrem preſentment, a very ſimilar 
proceſs, lies; but e converſo the rule does not 
hold, the difference being that the latter can 
only be maintained, where the plaintiff or his 
anceſtors have preſented, but a quare impedit 
may be ſued by a purchaſer. The bringing 
| ofa writ of right of advowſon can now, as we 
ſaw in the laſt lecture, be ſcarcely in any caſe 
matter of neceſſity. 


III. I am to ſpeak of the common action 
of ejeftment, by far the moſt uſual mode of 
trying the title not to lands only, but many“ 
other hereditaments, which ought however to 
be deſcribed with ſuch ſufficient certainty, 
that the ſheriff may be able to deliver poſ- 
ſeſſion, if the actor in the ſuit ſucceed. In- 
deed ® the ſtrictneſs of that idea is partly worn 
away: for the plaintiff is to ſhew the ſheriff 


Burn eccl. law t. quare impedit. ' 
„ 1 Att. pr. B. R. 401, 2. Dougl. 305. © Burr. 629, 630. 


what 
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what he claims title to, and is to take poſſeſ- 
fion at his peril; if he uſurp more than he 
has duly recovered, the court will, in a ſum- 
mary way, ſet it right. But it ſeems a more 
defirable practice, that the particular premiſes 
ſhould be diſtinctly defined either by the de- 
claration or the verdict, 


An action of ejectment, in its original na- 
ture, is a ſuit commenced to recover a term 
of years, in the premiſes, from which the 
plaintiff hath been eje#ed, together with da- 
mages for ſuch wrong done. The injury is 
in law ſuppoſed to be accompanied with 
force, in the language of the declaration with - 
force and arms whence alſo it is called an 
action of treſpaſs and ejectment. This * ſuit 
may be ranked among thoſe of the mixed 
kind, not only becauſe a term of years, the 
profeſſed object to be recovered, tho part of 
the perſonal eſtate, is ſtill denominated a 
chattel real, but alſo becauſe by the help of 
legal fictions an ejectment hath long been the 
uſual and familiar method of trying titles, 
whatever quantity of intereſt is in diſpute. 


* Comb. 250, 


The 
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The practice feigns a ſubſiſting leaſe or term 
for years, and alſo an ideal perſon, as a ſup- 
poſed invader of the premiſes, who is called 
the © caſual cjector, and againſt whom a de- 
claration is framed, ſtating the imaginary de- 
miſe, and the fictitious forcible amotion of the 
leſſee. A copy of ſuch declaration is ſent to 
a rcal perſon, viz. the tenant in poſſeſſion, 
with notice given, oſtenſibly under the figna- 
ture of” the caſual ejector, for ſuch tenant 
to appear and defend his title, or elſe that 
this caſual ejector will ſuffer judgment by 
default, and his correſpondent will in fact be 
turned out of poſſeſſion. Hereupon the oc- 
cupying tenant or his landlord may 'be ad- 
mitted to defend the title and the poſſeſſion, 
not only againſt the leſſee, plaintiff on the re- 
cord, who alſo is frequently an ideal character, 
but againſt his leſſor, who is ſuppofed to have 
granted a term for years, nominally in dif- 
pute, but who in fact claims a real intereſt in 
the lands. Here then it muſt be obſerved, 
that an action of ejectment cannot be ſup- 


» If ſuch notice be figned in the name of the nominal 
plaintiff, inſtead of the caſual ejector, the court will not now 
ſer aſide the proceedings for irregularity, (3 Durnf. & Eaſt 


351.) 


ported, 


LECT. 433. Of mixed actions. 45 


ported, where this actor, this leſſor of the 
plaintiff, and on whoſe demiſe the ſuit is 
brought, has not ſomething more than a 
right of action, namely a poſitive right of 
entry. Becauſe it he has no right of entry 
himſelf, he could not authoriſe his leflee to 
enter by virtue of his demiſe. Yet it was 
long thought, that a legal eſtate in truſtees, 
if the truſt were clear and undiſputed, would 
be no bar to recovering the lands, even in a 
court of law, and without reſorting to an 
equitable juriſdiction. And the ſame doc- 
trine is ſtill maintainable, where there is a 
ground to preſume a ſurrender of the truſt 
term, for that makes an end of the legal title. 
On the other hand, by a late adjudication, if 
there be no ground for that preſumption, and 
a plain unſatisfied term exiſting in truſtees, 
ſuch legal title is a bar to recovering in cject- 


1 Dougl. 721, 2. 777. 1 Durnf. & Eaſt 758 &c. n. 


r 2 Durnf. & Eaſt 696. 

* 2 Durnf, & Eaſt 684—701. Since this determination, 
the doctrine ſeems to fail, which I have advanced, (Vol. II. 153, 4 
from Dougl. 23. n.) of a mortgagee recovering in ejectment 
againſt a leſſee, without giving him notice to quit, where the leaſe 
is prior to the incumbrance, but the occupier is appriſed, that 
it is only required, he ſhould attorn: according to the late de- 
ciſion, tho notice to quit were given, ſuch leaſe would be a bar 
to the action: perhaps the other points (mentioned in my ſam2 
note) may now admit of ſome doubt. 


ment. 
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ment,—But to recur to the practical pro- 
ceedings,—if the real tenant upon ſuch notice 
as aforeſaid do not appear, and enter into 
the common rule, (as it is called) the plaintiff's 
leſſor may, on affidavit of the delivery of the 
declaration, move the court, that unleſs the 
tenant in poſſeſſion will enter into ſuch rule, 
judgment may be entered againſt the caſual 
ejector; the conſequence of which I have be- 
fore intimated. This? motion muſt be of the 
fame term as the notice. But the“ landlord 
of the tenant in poſſeſſion may apply to be 
admitted defendant either jointly with his 
tenant in poſſeſſion, or by himſelf. The 
common rule, ſo to be entered into by the 
tenant in poſſeſſion, or his landlord, or both, 
means a ſubmiſſion to plead the general iſſue, 
(which in this action is © not guilty of the 
treſpaſs and ejectment“ complained of) and 
upon trial of this iſſue to confeſs leaſe, entry, 
and ouſter, and to inſiſt upon the title only. 


© Sal. 257. 

u St. 11 G. II. c. 19. 4 13.——The court, it ſeems, will per- 
mit an immediate heir, or a remainderman claiming under the 
ſame title as the original landlord, to defend as landlord, under 
this ſtatute; but not a deviſee, who has never been in poſſeſſion. 
(3 Durnf. & Eaſt 783.) 


The 
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The confeſſion of leaſe, entry, and ouſter, 
ſignifies an admiſſion, that the real actor, the 
leflor of the plaintiff, made a formal demiſe, 
by virtue whereof the nominal plaintiff en- 
tered and was poſſeſſed of a term in the pre- 
miſes demiſed, until the defendant (who is 
now ſuſtituted in the room of the caſual or 
fictitious ejector) ouſted, that is, ejected him. 
Theſe are the facts alleged in the declara- 
tion, from * the proof whereof the leſſor of 
the plaintiff is thus exonerated, except that 
in the ſingle inſtance of the neceſſity of avoid- 
ing the operation of a fine levied accord- 
ing to the ſtatutes, he muſt ſtill ſhew an ac- 
tual entry. Thus the reſpective titles of the 
real litigants is made the only queſtion in diſ- 
pute; and thus this mode of trying it is rati- 
fied and authoriſed. But it the tenant in poſ- 
ſeſſion and his landlord do not comply with 
the terms of the common rule, {ad vadims- 
nium non veniant if they do not by their 
agents appear at the trial of the iſſue, and 
confeſs leaſe entry and ouſter, the plaintiff, 
an ideal perſon for the moſt part, (and not 
his leffor) is formally called and nonſuited. 
On return however of the record into the 


* See Burr. 1397. 
court, 
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court, from whence it iſſued, the ſame bene- 
ficial conſequence accrues to the leſſor of the 
_ plaintiff as if he had prevailed before the jury, 
judgment is entered againſt the caſual ejector, 
and the occupying tenant is turned out of 
poſſeſſion. —The © courts ſtrongly incline to 
look upon theſe procecdings in ejectment as 
fictions ſubject to their control, as exempt _ 
from all technical ſtrictneſs, and calculated 
for the equitable purpoſe of more eaſily ad- 
ducing to trial the real right and title of the 
reſpective parties. But a plaintiff may fail 
in ejectment, tho his mere title is undiſ- 
puted, if he have not given reatonable notice 
to quit, (viz. fix months in reſpect to lands 
to be relinquiſhed) which is neceſſary in all 
caſes, from a requiſite regard both to agricul- 
ture and to the conveniencies of habitation. 


Having hitherto ſpoken of real and mixed 
actions, I ſhall now very ſhortly take notice 
of another diſtinction, viz. that which pre- 
vails between /ca/ and tranſitory actions; the 
former being ſuch as muſt be ſued in a par- 
ticular county, in which the declaration 
mult allege the material facts to have hap- 
pencd, and to which the jurors muſt belong, 

who 
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who are to try the iſſue; the latter being ſuch 
as may be laid and tried in any county at the 
plaintiff's election. All real and mixed ac- 
tions, which relate (as they generally do) to 
the ſeiſin or poſſeſſion of land, are of the local 
kind, and muſt be tried in the county, where 
the land lies. So alſo” a guare impedit muſt 
be proſecuted in the county, where the 
church is, and if it be for a prebend, in that, 
where the cathedral ſtands. But perſonal 
actions are, in general, tranſitory, and may be 
brought and tried in any county. Indeed ap- 
peals of crimes by the common law, and ac- 
tions on penal ſtatutes by * act of parliament, 
mult be brought in the proper county. And 
in other perſonal ſuits, tho the declaration 
has laid the facts, according to the arbitrary 
diſcretion of the plaintiff, in one county, the 
cauſe may be ſhifted to that, where it aroſe, 
by changing the venue, as it is expreſſed, of 
which practice I ſhall make ſome future 
mention. In the mean while I ſhall attempt 
to deſcribe the ſeveral kinds of perſonal ac- 
tions; which will take up a greater com- 
paſs, than I allotted for the diſcuſſion of 
thoſe of the real or mixed kind. Theſe per- 


y 7Co.3.%. * St. 31 Bl . 5. 42. 
Vor. III. E ſonal 
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ſonal actions I ſhall diſtribute into three claſ- 
ſes; firſt, ſuch as proceed ex contractu; ſe- 
condly, ſuch as ariſe ex delicto; and laſtly, 
ſuch to which is affixed the imputation of 
force and violence. But I ſhall previouſly 
take a general view of the pleadings in per- 
ſonal actions, which will be the ſubject of the 
next lecture. 


LE C- 


E 


LECTURE WV. 


Of the pleadings in perſonal actions. 


BRIEF didactic account of the ra- 
| tionale of ſpecial pleading, if it be at- 
tended with any ſucceſs at all, if it open any 
inſight into that ſcience, will be an eaſy at- 
tainment of ſome degree of knowledge, of a 
very uſeful kind. 


The alternate allegations of the parties to 

a ſuit, comprehending the charge made and 
ſupported by the plaintiff, and the defend- 
ant's anſwers to it, all which are parts of the 
record, are called the pleadings. The firſt of 
theſe is the plaintiff's declaration, which is 
followed by the defendant's plea, and then 
may ſucceed a replication, rejoinder, ſurre- 
joinder, rebutter and ſurrebutter, which al- 
ternately come from the reſpective parties, but 
the record is ſeldom carried to this extent. For 
the pleadings may at any ſtage be brought to 
a concluſion by an ſue in fact, that is, ſome- 
thing poſitively affirmed on the one hand and 
denied on the other, which goes to a jury to 
E 2 be 
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be aſcertained, or by an ſue in /aw, called a 
demurrer, which reſts ſolely on the matter 
of law, and attends the judgment of the 
court. 


The nice accuracy required in ſpecial plead- 
ing is mentioned by ſome as a reproach to 
the law, while others ſpeak of this ſcience as 
a very uſeful and honorable attainment. 
The end propoſed by ſuch technical exactneſs 
is to bring the matters in litigation to a point, 
material in itſelf, fimple, and * unambiguous. 
If the rules, relating to this ſubje&, have 
been at any period too ſcrupulouſly rigid, they 
have been very much and very equitably re- 
laxed, partly by poſitive acts of parliament, 
and partly by the liberality of the ſuperior 
courts. Sir Edward Coke obſerves *, that, in 
the reign of Edward the third, pleadings grew 
to perfection. Afterwards, in the reign of 
Henry the ſixth, the judges, he tells us, gave 
a quicker ear to exceptions, than their pre- 
deceſſors did, or, we may add, in general, 
their ſucceſſors have done. 


J have heard it remarked by a gentleman alike diſtin- 
guiſhed by his philoſophical and profeſſional attainments, that 
he thought ſpecial pleading was the beſt logic in the world, next 


to mathematics. 


: d 1 Inf. 304. b. 


The 
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The language of theſe pleadings was an- 
tiently Norman French, the ſame dialect, in 
which the year books and moſt of the old 
legal writers and reporters are printed. By 
a © ſtatute of Edward the third, pleadings are 
to be pleaded, ſhewn, defended, anſwered, 
debated and judged in the Engliſh tongue, 
but to be entered and inrolled in Latin. For 
antiently all pleadings were publicly reheari=d 
in court, and minuted down by the proper 
officers; tho the courſe has long been to omit 
this recital, and only to deliver them on pa- 
per, (which muſt be duly ſtamped) to the 
miniſter of the court, who enters them on 
the parchment roll. Latin continued to be 
the language of the records for about three 
hundred and ſeventy years, when the legiſla- 
ture again interpoſed, and ordained*, that all 
legal proceedings ſhould be in Engliſh, and 
ſhould be entered in a common legible hand 
without * abbreviations. 


36 E. III. ſt. 1. c. 15. « St. 4 G. II. e. 26. 

* The impropriety of ivch abbreviations may appear from 
this, that even ſerjeant Hawkins (2 P. C. 252.) adviſes, in 
many caſes, “to conclude contra formam ftatut', nich ſhall 
ſtand (ſays he) either for fatuti or atutorum, or be rejected, 
in ſuch manner as will beſt maintain tue inditment.” Surely an 


end is very juſtly put to ſuch purpoſed ambiguities, 


E 3 The 
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The firſt part of the pleadings is, as I have 
ſaid, the declaration; which is an expoſition 
of the writ, ſtating the plaintiff's caſe or 
ground of action with the particulars of time 
and place, and ſpecifying the ſum at which 
he affects to compute the damages he has 
ſuſtained. This ſum is generally ſufficiently 
high; becauſe altho the plaintiff may reco- 
ver by the verdict of a jury ſo much as he 
has declared for, or any leſſer ſatisfaction, yet 
as he is ſuppoſed in law to have the beſt 
knowledge of his own damages, he can never 
be intitled to more than he has ſpecified, 
And if a jury ſhould happen to give greater 
damages than are mentioned in the declara- 
tion, and judgment be entered accordingly, 
ſuch judgment is erroneous. It is there- 
fore in ſuch caſe expedient for the plaintiff 
to give a releaſe for the ſurplus, and take 
judgment for ſuch ſum as he has laid his da- 


mages at in the declaration, 


There are certain emphatic words uſed in 
different declarations, expreſſive of the kind 
of action, as in aſ/ump/it, that the defendant 
* undertook and faithjully promiſed,” and ſo in 


f Yelv. 45. 2 Sho. 57. 


other 
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other inſtances. The forms of declarations 
are farther diverſified by the diſtinct occa- 
ſions, on which the ſame mode of action is 
allowed to be brought. The ſame declara- 
tion may alſo conſiſt of ſeparate counts, as they 
are called, in which the plaintiff repeats his 
caſe anew with ſome variation, or uſually 
in amore general and uncircumſtantial man- 
ner, in order to adapt it more eaſily to the 
proof, which he ſhall be able to adduce at 
the trial, or perhaps ſubjoins ſome other cauſe 
of action of the fame ſpecies with the for- 
mer, and ſeeks a ſatisfaction for both. But 
cauſes of action foreign in their nature, as 
thoſe of trover and afſump/it, (one of which 
is ſuppoſed to be founded on a fort, and the 
other on a contract) cannot be joined in the 
fame declaration. Every ſeparate count is 
ſubſtantively a declaration, ſo that the plain- 
tiff may have judgment on any one of them, 
to which his evidence applies, and which is 
maintainable in reſpect to form, But if any 
of the counts be materially defective, and in- 
tire damages be given, that is without diſcri- 
mination of the particular counts, and the 


t 3 Lev. 99. 1 Durnf. & Eaſt 276, 7. 
Þ 3 Lev, 299. 6 Mod. 128. 


E 4 plaintiff 8 
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plaintiff's agents omit at the trial to ſelect 
ſome unexceptionable count, on which they 
profeſs their intention to rely, the judgment 
muſt be arreſted ; for the counts are ſo far 
diſtin, that what is faulty in one cannot be 
ſupplied from another, and the jury in their 
verdict might perhaps have had regard to ſuch 
an informal ſtate of the plaintiff's caſe, (viz. 
in the defective count) as the law will not 
allow to warrant an action. If however ' evi- 
dence were only produced on the good counts, 
and a general verdict given, it may be cor- 
rected from the notes of the judge. 


The next conſideration is the defendant's 
pla; which may be either dilatory, or in 
bar of the action. Of the former kind are 
objections to the juriſdiction of the court, or 
to the plaintiff's ability to ſue by reaſon of 
outlawry, or the like, miſnomer of the de- 
fendant, and other matters, which may be 
read of under the title © abatement” in many 
law books, and the doEtrine of which is nei- 
ther of the moſt important kind, nor eaſy to 
be abridged. The 7 courts exact the greateſt 


i Dougl. 376. 3 3 Durnf. & Eaſt 185, 6. 
preciſion 
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preciſion and adherence to form in theſe dila- 
tory pleas. 


Pleas in bar are either the general iſſue, or 
ſome ſpecial defence; and both muſt be for- 
mally adapted to the peculiar action, in which 
they are uſed. By the antient law a defend- 
ant could avail himſelf of only one peremp- 
tory plea: and the contrary attempt is rather 
ludicrouſly * compared by our early writers 
to the unfairneſs of a champion in the trial 
by battel, who ſhould uſe more batons 
than one. But by the ' ſtatute for the 
amendment of the law, any number of de- 
fences is allowed; the wiſdom of which re- 
gulation is confirmed by experience. For 
example, if an action of treſpaſs be brought 
for entering the plaintiff's cloſe, the defendant - 
may have ſeveral diſtin& grounds to juſtify 
what he has done; which being put upon 
the record give him a reaſonable opportunity 
of eſtabliſhing at the trial, what can moſt fa- 


tisfactorily be proved. 
The general requiſites of theſe ſpecial pleas 


* 1 inſt. 304. a. 14 A. c. 16. 
are, 
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are, that they anſwer the whole declaration— 
that they are certain—not argumentative— 
not amounting to the general iſſue and not 
containing duplicity. 


1. As to the firſt requiſite, therefore“, if a 
defendant be charged with taking three hun- 
dred ſheep, and he juſtify as to part only of 
that number, without anſwering at all con- 
cerning the refidue, this would amount to 
what is called 4%ſcontinuance, and judgment 
would be entered generally againſt him. But 
as declarations for obvious reaſons enhance 
and overrate the charge, the common courſe 
is for the defendant to plead a juſtification 
as to what he has actually committed, and 
not guilty, to anſwer the reſidue ; which mode 
of defence may be thrown into ſeparate 
pleas, or otherwiſe joined in one to fave ex- 
pence. I ſhall here obſerve, in regard to 
the plea's anſwering the declaration, that in 
tranſitory actions the defendant cannot vary 
from the place alleged by the plaintiff, As" 


m 1 Cro. 434. 2 Mod. 259. 
® 11nſt, 282. b. See 1 Wilf, 219. 
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if an aſſault and battery be laid at Burford in 
Oxfordſhire, the defendant cannot juſtify this 
trei paſs in another county, but muſt purſue 
the plaintiff's ſuppoſition, that it happened, 
where he has mentioned, unleſs for ſome par- 
ticular reaſon diſcloſed in the plea the locality 
is really material to the defence. For other- 
wiſe the plaintiff would loſe the liberty, which 
the law allows him, of trying tranſitory ac- 
tions in any county. Farther, if the defend- 
ant juſtify a charge different from that con- 
tained in the declaration, the plaintiff may put 
in, what is called a novel or new efjignment. 
As if in treſpaſs guare clauſum fregit, (that is 
for breaking and entering the plaintiff's cloſe) 
the identity of the lands be doubtful, the plain- 
tiff may newly aſſign or repeat the charge, 
deſcribing the place intended by its bounda- 
ries and dimenſions New aſſignments muſt 
alſo be uſed, wherever the matter juſtified is 
different from that, which appears to be the 
cauſe of action. 


2. Pleas, as well as declarations, muſt be 
See 2 Wilſ. 4. 1 Durnf. & Eaſt 479. 2 Durnf. & Eaſt 


172, &, 3 Durnf, & Eaſt 297, 8. 


certain, 


— 
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certain, not vague or too general, and muſt 
contain every eſſential allegation, with the * 
place, or venue, of ſuch points, on which iſ- 
ſue may be joined, in order to their being 
tried. The degree of ſuch certainty may be 
partly eſtimated by the end of it; which in 
declarations is, that the defendant may be 
able to anſwer them, and the court to give 
judgment, and in pleas, that they amount to 
a full and complete bar. But * certainty to 


.a common intent is ſufficient; as if it be ſaid, 


that the maſter and fellows of a college are 
ſeiſed in fee, this ſhall be underſtood to be in 
right of their college; and if one claim as 
heir, it ſhall ſuffice, without ſaying that the 
anceſtor is dead, or had no ſon, for neceſſary 
circumſtances ſhall be intended; and it would 
be abſurd to ſearch for poſſible facts, which 
do not appear, to defeat the more obvious and 
reaſonable conſtruction. Another rule is, 
that matter of inducement or conveyance to 
the principal matter need not be ſo certainly 
or fully expreſſed, as the very ſubſtance of the 
plea, or what is, for example, a conſtituent 


See 2 Durnf. & Eaſt zo. 

4 Plow. 26. 102. Dougl. 158, 9. 

r Dal. 67. See 1 Lev. 190. 

* 1 Inſt. 303. a. See 3 Durnf, & Eaſt 645. 


part 
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part of the title. Thus in an action of aſ- 
fault and battery, if the defendant juſtify for 
that he was poſſeſſed of a certain houſe for 
years, of which the plaintiff would have 
ouſted him, but he, in defence of his poſſeſ- 
ſion, molliter manus impoſuit, gently laid his 
hands on the aſſailant, this is ſufficient, with- 
out ſhewing under whom or for how many 
years he was leſſee. For the force was law- 
fully repelled with force. But in actions, 
where the title may come in queſtion, the * 
commencement of particular eſtates (that is 
all ſuch as are leſs than fee ſimple) muſt be 
ſhewn, that the adverſe party may conteſt the 
lawful creation of ſuch eſtates. Thus a juſ- 
tification by virtue of ſome preſcription may 
be pleaded two ways; as firſt in a * que eftate, 
or the ” ?mmemorial right of thoſe whoſe eſtate 
the defendant enjoys; or ſuch preſcription may 
be alleged in the defendant and his anceſtors, 
that is according to the courſe of deſcents at 


t 3 Cro. 138, 9. v 1 Inft, 303. b. 3 Will. 72. 
x It is ſaid, a man cannot preſcribe for a thing, that lies in 


grant (and does not paſs without deed or fine) otherwiſe than 
in himſelf and his anceſtors, and not by gue efate, for then he 
ought to ſhew the deed. (1 Inſt, 121. a.; ramen gquere.) 

After verdiQ, the omiſſion of the word * imme morial,“ or 


words tantamount, has been holden immaterial. (3 Durof. & 
Eaſt 147, 8.) 


common 
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common law in fee ſimple. If the defend- 
ant be not owner of the inheritance in fee, 
but have only an inferior intereſt, and the 
preſcriptive claims extend (as they generally 
do) to tenants, farmers, and occupiers, till 
the preſcription is laid as appertaining to the 
fee ſimple, and then the commencement of 
the particular eſtates, cloathed derivatively 
with the privilege in queſtion, is regularly 
traced. It muſt however be obſerved, that 
the neceſſity of diſplaying the commencement 
of particular eſtates is confined to thoſe who 
claim under ſuch right or title. For * if a plain- 
tiff in an action of debt allege that A. was poſ- 
ſeſſed of a term for years, and granted him a 
rent out of it, which term came by meſne 
aſſignments to the defendant, this is ſufficient; 
for he cannot be expected to ſet forth a title 
or conveyances to which he is apparently a 
ſtranger. Or if a man lay any other charge 
upon lands in the occupation of another, as 
the duty of repairing fences, it ſeems generally 
ſufficient to charge him as occupier. 


As to what matters are requiſite.to be ſpe- 
cially ſtated and averred, it ſeems difficult to 


* 1 Lev. 190. * 3 Durnf. & Eaſt 768, 
| give 
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give many other general rules. This how- 
ever may be remarked, that the points, on 
which the merits of the, caſe antecedently 
depend, are neceflary to be alleged; but mat- 
ters ſubſequent, which go in defeaſance or 
avoidance of the plea, need not to be noticed; 
as, if true, they may more properly and per- 
tinently come from the adverſe fide; and 
the poſſible intendment of unknown circum- 
ſtances ſhall not be admitted as an objection 
of any force. Thus it is laid down *, that if 
an act of parliament makes writing neceſſary 
(which was not ſo before) to a common law 
matter, you need not plead on record the 
thing to be in writing, tho you muſt give it 
ſo in evidence. But where a thing is ori- 
ginally introduced by ſtatute, and required to 
be in writing, you muſt plead it with all the 
circumſtances preſcribed by the act, as in the 
caſe of deviſes. On the other hand, a pro- 
miſe to anſwer for the debt of another, which 
is required to be in writing by the ſta- 
tute of frauds, (that not being before ne- 
ceſſary) you need not plead as ſuch, tho 
you muſt prove it ſo in evidence. Such 


7 Co. 10.8; © Plow. 26. 4 2 Sal. 519. 
29 Ch. II. c. 3. 64. e 


x leaſes 


64 Of the pleadings Ir. 44. 


leaſes alſo as are made void by that ſtatute, 
unleſs in writing, mays, I apprehend, be 
pleaded as if they were by parol, and without 
a ® profert, or profeſſed production of the deed 
or writing,, tho it muſt be given in evidence; 
becauſe the objection ſhould come from the 
other fide. But in caſe of incorporeal here- 
ditaments, which at common [aw will not paſs 
without deeds, there the inſtrument muſt be 
ſhewn in pleading. Thus we ſee a plea may 
be objectionable by reaſon of the omiſſion of 
material allegations : it can rarely however be 
excepted to as being too full, the rule being 
that /urpluſage ſhall not vitiate, anli it be 
repugnant to the other matters. It is there- 
fore a common attempt to eſtabliſh the va- 
lidity of pleadings, by rejecting and laying out 


"© 1,2, 3. © But ſee 2 Will. 49. 27. 

k The general rule was underſtood to be, that a deed could 
not 'be pleaded, without profert. But it has of late been very 
equitably adjudged, that an inſtrument may be pleaded, as loſt 
by time or accident, or as deſtroyed by fire or the like, without 
prefert: for lex non cogit ad impeſſibilia, and no human prudence 
can render deeds of perpetual exiſtence, (3 Durnf. & Laſt 
151 &c,) 

1 It need not be a deed. 2 Wilſ. 27. 

* 1 Inſt, 303. b. | 

See B. R. Hardw. 341. 3 Will. 414. 1 Durnf. & Eaſt 
322. 3 Durnf. & Eaſt 377. | 

of 
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of conſideration certain paſſages as being ſur- 
pluſage. 


3. It is requiſite, that“ pleadings ſhould 
be direct and pojitrve, not argumentative or 
only implying an anſwer to the declaration; 
for this would occaſion confuſion . and cir- 
cuity. Thus in the derivation of a title, if 
it be ſtated, that * by a certain indenture it is 
witneſſed, that A. aſſigned a term to B, which 
fact is the very ſubſtance of the plea, this is 
vitious pleading. But *in an action of cove- 
nant, the deed may be ſet forth in ſuch form of 
recital, becauſe here it is inducement only, and 
is followed by a dire& charge of the breach 
of covenant. And *even ſuch argumentative 
plea ſhall be aided by verdict, or on-a general 


demurrer. 


4. It is neceſſary, that the * plea do not 
amount to the general i/ſue ; for then the latter 
ſhould have been relied on to avoid prolixity ; 
which is alſo more ſafe, eaſy and convenient 


= x Inſt, 303. a. Vel. 223, 4. Sav. 86, See 2 Will, 


209. 4 
* 2 Saund. 319. * 3 Cro. 188, 9. 2 Cro. 537. 
Al. 48, But ſee Dougl. 649. n. 2 Durnf. & Eaſt 443. 
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to the defendant, leaving the whole onus pro- 
bandi to the plaintiff. As the characteriſtic 
criterion of pleas amounting to the general 
iſſue, they may perhaps be deſcribed to be 
ſuch as diſaffirm the very matter, and the 
whole of it, which the plaintiff, on the gene- 
ral iſſue, is bound to prove. The moſt fami- 
liar inſtance is of ſuch juſtifications in aCtions of 
treſpaſs on the plaintiff's cloſe, as ſuppoſe him 
out of poſſeſſion ; and which would be bad 
by reaſon of amounting to the general iſſue, 
without giving color, as it is called, that is, 
without ſurmiſing in the plea, that the plain- 
tiff entered and was poſſeſſed under ſome co- 
lorable and falſe title, on whoſe poſſeſſion the 
defendant re-entered, which is farther al- 
leged to be the ſame ſuppoſed treſpaſs com- 
plained of in the declaration. 


5. The laſt requiſite, which I ſhall men- 
tion, of a plea in bar, is that it be not double. 
Duplicity is * where ſeveral matters are alleged 


% Our oft eadem tragſgreſſio, the concluding form in all 
juſtifications. 
It is ſaid, Poph. 186, that a plea may be double, where 
ſome of the matters are unimportant, if they have not a mutual 
dependence on each other: but in ſuch caſe it rather ſeems, 


they ſhould be rejected as ſurpluſage. (4 Bac. abr. 119.) 
in 
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in the ſame plea, each of which ſeparately 
would be a ſufficient bar, or at leaſt purports 
ſo to be. Duplicity * is not ſuch a fault as can 
be taken advantage of on a general demurrer, 


To the ſeveral pleas in bar there muſt be 
diſtinct replications, and to them ſeparate re- 
butters, and fo on, till the iſſues are joined. 


Moſt of the rules, laid down with reſpect to 
the plea; apply alſo to the replication. It is 
farther neceſſary, that the plaintiff in his re- 
plication do not depart from what he has ſur- 
miſed in his declaration, as the defendant is 
bound not to depart in his rejoinder from 
what he has ſtated in his plea, and the like 
caution muſt be obſerved by each party in 
their ſubſequent pleadings reſpectively. De- 
parture is a technical expreſſion *, and ſigni- 
fies the allegation of new matter not purſu- 
ant to that contained in the former pleading 
of the ſame party, and not maintaining or 
fortifying the ſame. If therefore the de- 
fendant intitle himſelf by deſcent, and the 
plaintiff reply a feoffment from the defendant 


t 1 Will. 219. * 1 Inſt. 304. a. 2 Wilf, 96 &c. 
* Plow. 8. 


F 2 himſelf, 
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himſelf, and the defendant rejoin, that it was 
a feoffment upon condition, for breach 
whereof he entered, this is a departure, for it 
is a new title, and the ſubſequent matter does 
not fortify the bar. The condition of a 
bond was to ſtand to the arbitrament of J. 8. 
between the defendant and the tenants of J. D. 
the plea was, that no award was made, the 
replication ſhewed an award between the de- 
fendant and certain perſons, naming them, 
tenants of J. D. the rejoinder denied, , that 
they were tenants of that landlord, this is not 
a departure, -but good. This caſe is cited 
from the year books in a treatiſe of ſome cre- 
dit, the author of which ſuggeſts as a” pro- 
bable reaſon for the determination, that the 
plaintiff had alleged matter, which gave oc- 
caſion to this rejoinder. This appears ill 
founded ; for the ſame reaſon will extend to 
all or moſt of the caſes that have notwith- 
ſtanding been adjudged departures. The true 
reaſon, I apprehend, is a ſimple and obvious 
one, viz. that if the perſons named were not 
the tenants of J. D. then there was no award 
made, and ſo the rejoinder fortifies the bar. 
Sometimes 


Doctr. plac. t. departure. 

Thus if the defendant plead in bar a feoffment from J. S. 
and the plaintiff reply that he was diſſeiſed by J. S. who after- 
. x . wards 
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Sometimes a general and ſuccin& form of 
replying is allowable ; as I propoſe to ſhew 
in treating of actions of treſpaſs. 


Replications, as well as other farts of 
pleading, are frequently introduced with a 
prote/tando, or proteſtation made to the intent 
that the party uſing it may not be concluded 
by the ſuppoſed admiſſion of any thing al- 
leged on the other fide. Neither * is it any 
objection to this form of pleading, that there 
is groſs contradiction or repugnance between 


the protęſtando and the ſubſtance of the plea. 


It is now time to renew the mention of 
joining iſſue, which is done by taking a tra- 
verſe, that is a denial of ſome allegation in 
the foregoing pleading, and it is uſually formed 
by the words © without * this,” that ſuch or 
ſuch a repreſentation is true. As if a cuſtom 


wards infeoffed the defendant, and ſo the plaintiff lawfully re- 
entered, here the defendant may rejoin, that the plaintiff con- 
firmed the eſtate of J. S. after the diſſeiſin, and after ſuch con- 
firmation, J. S. having a rightful as well as actual ſeiſin, infeoffed 
the defendant, and it is no departure, for it fortifies the former 
bar. (Plow. 105.) 

* 5 Mod. 136. 

A tranſlation of the barbarous Latin “4%; hoc?” uſed 
before the abovementioned ſtatute introduced the vernacular 


tongue, 
| 5 3 or 
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or preſcription be relied on as a defence, the 
plaintiff may reply, that the defendant com- 
mitted the treſpaſs of his own wrong, “ without 
this that the plaintiff, and all thoſe whoſe eftate 
he bath and ſo forth, following the expreſ- 
fions in the bar. The defendant in his re- 
joinder repeats his former aſſertion, and thus 
at length iſſue is joined. A traverſe* muſt 
be taken of ſome allegation contained in the 
former pleading on the adverſe fide; and a 
plea cannot conclude with a traverſe of what 
has not been before aſſerted, tho it may affect 
the merits of the caſe. A traverſe muſt alſo 
be of a point, (if not the principal and moſt 
material in the former pleading) at leaſt ſo 
important and eſſential, as, if found in favor 
of him who takes it, deſtroys the right of ac- 
tion or the defence of the adverſe party. Ano- 
ther rule is, that it ſhould not contain a nega- 
tive pregnant, which is a technical expreſſion, 
ſignifying not a ſimple, poſitive and direct, but 
a qualified, aſſertion or negation : as tra- 
verſing, that a man granted by deed, where 
any grant, tho by parol, would be effectual; 
or ' traverſing, © that one did not demiſe on the 


© Lut. 938. 1560, 4 Comb. 321. 
* 1 Inſt, 126. a, f 2 Ley, 11, 12. 


day 


ty be 
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day and at the place mentioned on the other fide,” 
for it ſhould be, that he did not demiſe in 
manner and form,” and fo forth, the time and 
place being not traverſable, but to be left 
open for proof not ſo circumſcribed. . Farther, 
a * traverſe cannot be taken of a mere matter 
of law : but matters of law mixed with fact, 
as that a man obtained a church by ſimony, 
or that ſuch a perſon was ſeiſed in fee or in 
tail, are traverſable, Laſtly, where any plea 
. concludes with a proper and material tra- 
verſe, the law, to avoid endleſs prolixity, will 
not, in general, allow a new traverſe to be 
taken by the adverſe party, but he muſt be 
contented to join iſſue on the former. It is 
mentioned as matter of opinion, that a tra- 
verſe upon a traverſe ſhall never be taken, 
but where the former is not material to the 
action brought. It ſhould rather be expreſſed, 
affirmatively, that a traverſe upon a traverſe 
may be taken, wherever the former is not ma- 
terial. For inſtances * may be found, where 
the firſt traverſe is material, and yet the ſe- 
cond allowed. Perhaps therefore the rule 

ought 


b 3 Will. 234. i Vau. 62. * 5 Com, dig. 109, 

1 Thus in Hob. 105, the ſurvivorſhip of Richard Cromwell 
was material of the plaintiff's own ſhewing ; and therefore he 
F 4 could 


4 
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ought to be confined to thoſe caſes, where 
the former traverſe appears to be material, 
by the ſhewing of that party, who propoſes 


a new traverſe. 


It is here proper to mention, a very equi- 
table rule of pleading, that ” where new mat- 
ter is replied, or where the plea contains a ſtate- 
ment of ſeveral facts, and one in particular is 
ſelected and replied by way of a partial diſ- 
affirmance of the caſe ſo made, the replication 
_ ought to conclude neither with a" trayerſe, nor 


by 
could not take a ſecond traverſe. So m the principal caſe re- 
ported there, and in Mo. 869, 870, the plaintiff having laid 
the ſeiſin of Fitzherbert in fee, and that therefore being a ma- 
terial f:.&@ of his own ſhewing, he gave the defendant juſt occa- 
ſion to traverſe it, and could not himſelf take a ſecond traverſe. 
Such ſeems at leaſt the better opinion, for the court was divided. 
But in the caſe in 1 Ipſt. 282. b, the place does not otherwiſe ap- 
pear to be material, except from the defendant's plea. 
m 2 Wilſ. 66, 67. Cowp. 575. Dougl. 60. 2 Durnf. & 
Eaſt 442, 3 | 
a See Dougl. 428 Kc. Str. 87 1,-—E ven the ſpecial traverſe 
in thoſe caſes appears wnneceſ/ary; and the replications, if it had 
been omitted, might have concluded to the country, and iſſue 
been immediately joined : or perhaps the traverſe itſelf might 
have concluded to the country. (1 Sal. 4. Bur. 317. Dougl. gg, 
.n.) Which ſhews that cuſtom in ſome inſtances hath ſanc- 
tioned a fruitleſs prolixity of pleading, to no end; for the plea 
having ſet forth the ſpecial matter, the traverſe was material of 
the defendant's own ſhewing, and no new traverſe could be al- 
lowed. Yet ſuch is the more uſual form. (2 Wilſ. 105.) 
If the replication put the whole ſubſtance of the plea 
in iſſue, the plaintiff may conclude to the country. But 
ſome 


* 
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: 


by * tendering an iſſue to be immediately 
joined, but with an averment, viz. * and this the 
faid A. is ready to verify;” that is, it muſt be 
ſo drawn as? to give the defendant an oppor- 
tunity of ſpecially anſwering ſuch new or 
ſpecial matter, 


There remains to. be mentioned the other 
kind of iſues, which involve queſtions of 
mere law, and are called demurrers. A * de- 
murrer is underſtood to admit the truth of the 
facts advanced by the other ſide, if there ſhall 
eventually appear to be no defect in the man- 
ner of pleading them, but never to admit any 
matter of law. Either defective pleading or 
the ſubſtantial merits of the caſe in point of 
law may occaſion a party to demur, and either 
to the declaration, or any of the ſubſequent 


ſome of the above authorities, and what came from the court in 
a late caſe (2 Durnf. & Eaſt 443.) ſeem to ſhew that a party 
has not uncommonly his choice of concluding with an averment 
or to the country, 

* This is called concluding to the country. If it be a re- 
Jjoinder or other pleading of the defendant, the form is, « and 
of this the ſaid B. puts himſelf upon the country;“ if it be a 
ſurrejoinder, or other pleading of the plaintiff, the form is, 
« and this the ſaid A. prays may be inquired of by the country; 
then fol ows, „and the ſaid B. or A. doth the like;“ which is 
called adding the /imilirer, In this manner iſſue is conſtantly 
zomed, | 

2 Durnf. & Eaſt 576. 1 Lord Raym. 18. 

pleadings, 
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pleadings, (for example) infiſting, that * the 
matters contained in the plea, are not ſuf- 
ficient in law to bar the plaintiff,” or that, 
* the matters contained in the replication 
are not ſufficient in law to maintain the ac- 
tion,” as the caſe may be. After this, there 
is a joinder in demurrer, affirming that the 
matters ſo contained are ſufficient for their 
intended purpoſe; and then the cauſe reſts 

for the judgment of that court, to which the 
record belongs, without the interyention of 
a jury, who are only to aſcertain ifſues of fact, 
or fact mixed with law. And if one party 
will demur, the other is bound to join in de- 
murrer. But there * cannot be a demurrer 
and plea at the ſame time to the ſame de- 
claration. 


Demurrers are general or ſpecial, the latter 
ſpecifying the cauſes of demurrer, of which 
the former is ſilent. This diſtinction ob- 
tained at common law; but is become more 
important ſince the " ſtatute, by which it is 
provided, that in giving judgment no regard 
ſhall be had to any imperfection, defect, or 


r IInſt. 72. a. 1 Freem. 253. 10 Mod. 280, 1. 
t Plow. 66. 27 El. c. 5. 


Want 
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want of form in pleadings, except thoſe only, 
which the party demurring ſhall ſpecially 
expreſs. Hence matters of ſubſtance only 
(important and not trivial informalities) could 
be taken advantage of on a general demurrer, 
The ſtatute * for the amendment of the law 
explicitly ordains, that no regard ſhall be had 
on general demurrers even to what might be 
deemed ſubſtantial defects, provided enough 
appears to give judgment. This however! 
ſeems to have been the rule antecedently 
adopted by the courts. Indeed the omiſ- 
ſion of things, without the due knowledge 
whereof, the court cannot give judgment, 
cannot be ſupplied. And therefore /ince the 
ſtatute for the amendment of the law, matters 
of real ſubſtance, neceſſary to be particularly 
aſcertained, are ſtill available even on a gene- 
ral demurrer. But defects of form, tho they 
are ſpecially ſhewn for cauſes of demurrer, 
and tho they vitiate the proceeding, are now 
amended, in common practice, on, and poſſibly 
without, payment of coſts, by leave of court. 


It is an invariable maxim, that * whoever 


* 4 A. c. 16. 6 1. 
Y Hob. 133. 233. See 3 Mod. 235. * Sav. 88, 


makes 
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makes the firſt fault in pleading, ſhall have 
judgment againſt him. Thus if a demurrer 
be put in to the plaintiff's replication, it 
avails not, what faults there may be in that 
very replication demurred to, if the plea in 
bar be alſo defective, for then judgment muſt 
go againſt the defendant. 


Generally the judgment in demurrer is pe- 
-, remptory : for he, who has admitted the truth 
of facts, and has had a determination againſt 
him on the matter of law, muſt be concluded. 
There never is a judgment to* anſwer over, 
but where there is a dilatory plea pleaded, or 
to the juriſdiction of the court, or to abate 
the writ. But if there be a demurrer to a 
plea to the juriſdiction of the court, or to any 
plea in abatement, and it be ruled in favor 
of the party demurring, the judgment then 
indeed is only that the defendant anſwer 


Over. 


All pleadings ſubſequent to the declaration 
muſt be ſigned by counſel, and in the com- 


» 12 Mod. 676. 
© Reſpandeat ouſter in the barbarous Latin of former ages. 
1 Jenk. 306. Cowp. 845. 3 Durnf, & Eaſt 186, 
* 2 Will. 74 75+ 
mon 
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mon pleas by a ſerjeant at law, before they 
can be received in the proper office. 


I have avoided any diſquiſition into the na- 
ture of * repleaders and eſtoppels, becauſe they 
are grown much into diſuſe. And as to what 
I have ſet down, it muſt be remembered, that 
our law books are full of caſes ſolely reſpect- 
ing this ſcience .of ſpecial pleading, which 
partly from their number, partly from their 
repugnancy to modern and progreſſive refor- 
mations, and partly from the technical and 
diffuſive nature of the ſubject, produce intri- 
cacy and confuſion. A ready expertneſs in 
the forms of pleading can hardly be attained 
but by being early trained in theſe habits of 
the profeſſion. I have however attempted 
to digeſt and to convey as adequate an idea of 
this uſeful and difficult branch of knowledge, 
as I could compriſe intelligibly in fo ſmall a 
compals. 


See Cowp. 510. . See 1 Durnf. & Eaſt 86 &c. 701 &e. 


* 
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LECTURE I0y, 


Of perſonal actions founded on contract. 


YJERSONAL ations, as we have before 
deſcribed them, are thoſe in which 
mere perſonal property is demanded. They 
may moſt properly be divided into ſuch as 
ariſe ex contrachu—or ex delicto, —or fuch 
where forcible violence is ufed, or imputed 
by the law. The firſt ſort have their origin 
from ſome contract expreſſed or implied; the 
breach of which is indeed injurious ; but the 
ſecond and laſt kinds are referred ſolely to tort 
or wrong, and do not proceed on the idea of 
any actual or ſuppoſed convention or engage- 
ment. 


A principal uſe of the diſtinction is, that it 
helps to mark what actions may be brought 
by or againſt executors or adminiſtrators. 
Perſonal actions are generally ſaid, by a very 
improper want of diſcrimination, to die with 
the perſon. For thoſe founded on contract 

£4... £08 ; ſurvive, 
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ſurvive, and may be inſtituted by or againſt 
the repreſentatives of either party, except 
where the teſtator or inteſtate might have 
aged his law, that is, might have cleared 
himſelf, by his denial, upon oath, of the juſ- 
tice of the demand ; attended with the other 
requiſites, appropriated to that ſpecies of de- 
fence. And even this ſmall exception is of little 
avail, as the creditor in ſuch caſes may ſue the 
perſonal repreſentative of his deceaſed debtor 
in a different mode, that is, inſtead of an ac- 
tion of debt, bring an action of aſſumpfit. 


In * regard to actions ariſing from torts, the 
contrary rule prevailed. But by an antient © 
ſtatute executors are allowed to proſecute for 
taking the goods of their teſtator ; and now in 
all caſes where there has been an invafion of 
property the repreſentative of the deceaſed 
may ſue for redreſs. For upon the equity 
of that ſtatute wrongs done to his eſtate re- 
main actionable. Injuries however to his 
perſon or character muſt be vindicated in his 
life time. As to caſes where the wrong- 
deer dies before relief obtained, the rule ſeems 
univerſal, that his repreſentative is not liable 
to be ſued for any wrong or treſpaſs, except 

* g Co. 87. b. > Pal. 330. 4 4 E. III. c. 7. 


4 4 Mod. 404. „Went. 126. 
where 
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where he continues the injury. Such I ap- 
prehend to be the diverſity, that obtains in 
this view of the foundations of perſonal ac- 
tions, (contract, and misfeaſance with or 
without force) as to the power of ſuing in 
perſonal repreſentatives, and their capacity of 
being ſued. 


There are ſome important diſtinctions be- 
tween executors and adminiſtrators. An 
executor of an executor repreſents the firſt 
teſtator in all things, except where a ſpecial 
truſt is repoſed, But * an executor of an ad- 
miniſtrator does not repreſent the original 
inteſtate without a freſh grant of adminiſtra- 
tion for the effects unadminiſtered. If an" 
executor commence an action before probate 
of the will, and afterwards prove it, it ſhall 
avail by relation between the parties ; tho 
in reſpe& to ſtrangers, an arreſt before pro- 
bate is faid to be of no avail, for example, 

not ſuch an arreſt as to occaſion an act of 
2 But an adminiſtrator cannot 
commence 


7 Went. 255, 6. Sal. 311. s Went. 366. 

k 3 Lev. 58. 1 Vent. 370. T. Raym. 479. Skin. 22. 

1 R. A. 917. An executor may releaſe &c. before probate. 
(x Durnf. & Eaſt 480.) 

1 Sal. 304.—-Yet if an adminiſtrator have once ſubſtan- 

tiated his claim, as by the judgment of a foreign court, he need not 

again 
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commence an action before adminiſtration 
granted, 


The nature of contract, as a title to per- 
ſonal goods, has formerly in a curſory man- 
ner been diſcuſſed. I proceed therefore to 
this claſs of actions founded thereon; under 
which I ſhall conſider firſt annuity; ſe- 
condly, account ; thirdly, covenant ; fourthly, 
debt; fifthly, detinue; and ſixthly, aſſumpfit; 
the five firſt only will occupy our preſent at- 
tention; the laſt being of very frequent uſe, 
and applicable to a great variety of occaſions, 
will be the ſubject of the two following lec- 
tures. 


I. An annuity may be granted to a man 
and his heirs, and he ſhall have in it a fee 
ſimple perſonal, that is a perſonal eſtate deſ- 
cendible like lands in infinitum. If it be 
charged ® on lands, it is not then a fee ſimple 
perſonal ; but a rent-charge and a real eſtate. 


again plead his letters of adminiſtration, with a profert, in an ac 
tion founded on that judgment, tho the omiſſion be ſhewn for 
caffſe of ſpecial demurrer. (Dough. 4, 5+ n.) 

* Vol. IL 410 &c. 1 Inſt. 2. a. Vol. II. 21 &c. 

® W. Jon. 214, 5 


Vol. III. G ; The 
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The heirs of the grantor are not under any 
neceſſity of payment, unleſs " they are called 
upon in the terms of the gift, the grantor pro- 
fefling to grant for himſelf and his heirs ; nor 
then, unleſs * they enjoy lands by deſcent in 
fee ſimple from the anceſtor, who created the 
annuity, ſufficient in value to ſatisfy the de- 
mand. But annuities have always been more 
commonly granted for life or years. If any 
ſuch yearly payment be in arrear, the re- 
medy formerly uſual, and till legal, is a writ 
of annuity: which admits of various de- 
fences. For the defendant may deny the 
grant, or plead ” a releaſe ; or if (for example) 
the * annuity was beſtowed pro confilio impen- 
dendo in the juridical profeſſion, it is a ſuffi- 
cient bar, that the plaintiff refuſed his advice, 
and ſo in like caſes. The judgment in this 
action is for the annuity, the arrears, damages, 
and coſts; and in caſe of an heir defendant, 
that the plaintiff have execution of the tene- 


» 1 R. A. 226. * See 3 Cro. 436, 7. 

? A releaſe of actions real is ſaid, 1 Inſt. 285. a, to be a 
bar; but adj. cont. W. Jon. 214, 5; and that this is a mere 
perſonal action. 

4 1 Com. dig. 384. 

r See 3 Cro. 436, 7 : qu. the caſe Co. ent. 50. a; where 
judgment is ſaid to be given, that the plaintiff recover © annuum 
redditum, and yet that was a freehold rent- charge. 


Q | ments 
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ments deſcended. It is now found more 
expedient to eftabliſh the annuity by a decree 
in chancery, directing an account of the arrears. 
Indeed the proceeding at common law is nearly 
obſolete. Such action however, when brought, 
is, we ſee, founded on the expreſs contract, 
which created the annuity. This therefore 
I have ſet down as the firft ſpecies of perſonal 
actions ariſing ex contractu. 


IT. A writ or action of account may be 
grounded either on expreſs or implied con- 
tract. For it may be brought againſt a 
guardian in ſocage, a bailiff, a receiver, or a 
factor, and by or againſt the perſonal repre- 
ſentatives of the original parties. Some ex- 
tenſions of this remedy are by ſtatutes ſo an- 
tient as to ſeem incorporated with the com- 
mon law. A much later act has given the 
ſame relief to thoſe who have undivided pro- 
perty in lands, as jointenants and tenants in 
common, and for and againſt their executors 
and adminiſtrators. If a man therefore re- 
ceive the rents or debts of another, or be em- 
ployed to pay over money to a third perſon, 
or be intruſted with goods to be merchan- 

* 1 Inſt. go. b. 172. a. t 2 Inſt, 404. 
* St. 4 A. c. 16. 5 the laſt, 


G 2 diſed, 
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diſed, and made profit of, in ſuch caſes this 
action lies; tho indeed the party aggrieved 
has uſually choice of other remedies. The 
judgment firſt given is, that the defendant 
account from ſuch a particular day ; the de- 
Claration therefore ſtates the period for which 
an account is expected. The defence to this 
action can hardly be any thing elſe than that 
the defendant never was receiver or the like, or 
that he has already accounted. For * gene- 
rally whatever elſe diſcharges him, but admits 
that he was once chargeable, ſhould be pleaded 
before auditors, who after the firſt judgment 
above mentioned are aſſigned by the court to 
take the account. This proceeding is in the 
nature of a new action. Equitable allow- 
ances are made for inevitable accidents, as 
fhipwreck and the like: and the* defend- 
ant may in ſome meaſure clear himſelf by his 
own oath or averment. There is an appeal 
to the court in caſe of difficulty * or ſuſpected 
* miſconduct of the auditors. Otherwiſe what 
they find due is recovered by the final judg- 
ment. This action is very rare. It was 


» Lut. 58. * 1 R. A. 121. 
See I R. A. 124. 1 Init. 89. 


* 1 R. A. 124. I. 35. 43. 2 Mod. 101. 
* See Lut. 49, 5c. d See 2 Inft, 381, 


however 
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however brought ſome years ago, where * the 
plaintiff had aſſigned a quantity of coral beads 
(as he alleged) to the defendant to be mer- 
chandiſed, and the returns to be made in dia- 
monds. And the reaſon was, becauſe this 
action is not limited to be commenced within 
ſix years, like an af/ump/it, of which hereafter. 
In the inſtance alluded to, the * chief juſtice 
expreſſed his ſatisfaction at the revival of this 
action of account. But generally where this 
proceeding may be had, a ſuit in equity is a 
more eligible remedy, 


III. An action of covenant is that which is 
brought to recover damages for ſome breach 
of covenants entered into by deed under ſeal. 
Covenants uſually relate to time to come, as 
*a charter party of affreightment, containing 
the conditions of a certain voyage, and on 
which either; the maſter or the merchants 
may maintain this action. It is admitted, 
that a man may alſo covenant in reſpect to 
paſt tranſactions; or negatively, as that he 
hath not incumbered an eſtate. And I fee 
not, why covenants may not be ſaid to relate ta 


* 3 Wilf. 73: where ſee the proceedings at large. 
4 3 Will. 117. * 3 Lev. 41,42 f Plow. 308. 
G 3 time 
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time preſent; for it is the conſtant language 
of deeds of alienation, that the alienor bas 
lawful power to convey. 


The cauſe of action here admits of no ſe- 
leftion as to the remedy. . If a party ſeek 
redreſs for breach of covenants under ſeal, 
this courſe only can be purſued, unleſs where 
the deed contains a ſtipulated penalty for 
nonperformance ; in which caſe it is not left 
to a jury to aſſeſs the damages; and conſe- 
quently covenant will not lie, but an action 
of debt muſt be commenced. 


In covenant the declaration neceſſarily re- 
cites the parts relied on of the inſtrument yn- 
der ſeal ; (which may be either an indenture or 
deed poll) and this is done with a pręfert, that 
is, an intimation, that the original is brought 
into court to be referred to, and which obliges 
the party to produce it at the trial. No“ preciſe 
form of words is neceflary to conſtitute a co- 


t 1 R. A. 11.——Generally no aſſump/it lies. (2 Cro. 506.) 
But if articles of partnerſhip under ſeal be diſſolved, and a 
balance ſtruck, and an expreſs promiſe to pay it, an aſſump/it 
may be brought: (2 Durnf. & Eaſt 479 &c.) ſo if there be 
an expreſs promiſe to pay a balance ſtruck, tho the articles, 
containing a covenant to account, are ſubſiſting. (2 Durnf. & 
Eaſt 483. n.) 

* Dougl. 766. 
i venant. 
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venant. Any mode of expreſſion, amounting 
to an agreement, if under ſeal, may avail. 
Thus the words“ hath demifed” are fuffi- 
cient to ground this action againſt a leflor, 
if the poſſeſſion of his leſſee be diſturbed. It 
may be brought not only by or againſt the ori- 
ginal parties to the deed, but in general by or 
againſt their repreſentatives. Thus execu- 
tors and adminiſtrators, without being nam- 


ed in the deed, may ſue and be ſued in this 


form, provided the agreement relates to per- 
ſonalty, and is not confined to be performed 
by the covenantor himſelf; for in that caſe it 
may determine by his death. The fame rule 
uſually extends to an aſſignee of the whole 
intereſt, quia tranſit terra cum onere : tho 
parcel ” only of the premiſes are included in 
the aſſignment. But generally the aſſignor 


i 5 Co. 17. 2. Carth. 98. * 1 Cro. 553. 

1 1 R. A. 521. 1 Cro. 553. Dougl. 461. n. 3 Wilſ. 27 
xc. See alſo Doug]. 187, 8. n. It is otherwiſe however of 
an wnderleaſe: (Vol. II. 285. See 3 Durnf, & Eaſt 393 &c. 
ſt. 32 H. VIII. c. 34.) or where the covenants are only collateral 
to the intended plaintiff's intereſt in the land. (3 Durnf. & Eaſt 
393 &c. 678 &c.) 

= W. Jon. 245. | 

„ 1 R. A. 522. 2 Cro. 523. 1 Sid. 447. W. Jon. 223. 
2 Saund. 240.——Fxpreſs covenants extend to both the original 
leſſee and his aſſignee. But it ſeems an action of debt will not 
lie againſt an original leſſee, after the leſſor's acceptance of 
rent from the aflignee, where there is only a covenant in law, 
as by the words yielding and paying &c. (1 Sid. 447- 2 Saund. 
240. 1 Durnf. & Eaſt 92.) 

G 4 alſo 
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alſo continues liable; for if a lefſee covenant, 


that he and his aſſigns will repair a houſe de- 


miſed, and then grant over the term to a 
ſtranger, and the houſe is out of repair, either 
of them may be ſued at the election of the 
leſſor notwithſtanding his acceptance of rent 
from the aſſignee: and fo for rent in arrear 
after the aſſignment. There are however ſome 
covenants of which the heir only of the cove- 
nantee can take advantage. As if it be con- 
tracted to leave an eſtate in repair at the end 
of the term, tho the deed expreſsly names the 
executors and adminiſtrators of the leſſor, and 
not the heir, yet the heir, and not the perſo- 
nal repreſentative, ſhall have the benefit of 
this proviſion ; for it is inſeparable from the 
reverſion. Butꝰ if the leſſor were only tenant 
for life, a leaſe for years, made by him, abſo- 
lutely determines by his death, and the ſub- 
ſequent owner of the eſtate cannot take ad- 
vantage of the covenants in the demiſe. 


The manner, in which the declaration muſt 
aſſign the breach of covenant, falls next under 
conſideration, As to this the following caſe 
may be of practical application, as diſtinctly 


„ 2 Lev. 92. ? 2 Will. 143. 


explaining 
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explaining the general rule. The * declara- 
tion ſet forth that the defendant covenanted 
to deliver fifteen hundred meaſures of ſalt 
petre by a certain day, but had made default. 
The defendant demands oyer * of the deed 
(that is, to have it ſet forth) in which was a 
proviſo, that if any miſchance happen by fire 
or water to diſable him, he ſhould be excuſed ; 
and pleads, that he was diſabled by accident 
of fire. This iſſue was found for the plain- 
tiff; and then it was moved in arreſt of judg- 
ment, that there was a variance between the 
deed on which he declared, and that pro- 
duced in court, for the one was abſolute, and 
the other conditional. But judgment was 
given in his favor; for he needed not to de- 
clare on more of the deed than the covenant, 
and it was on the defendant's part to ſhew 
the proviſo, which went by way of defeaſ- 
ance of the covenants.——lt is not merely 
unneceſſary, but improper, to ſtate the whole 
of the deed. - So much only as will intitle the 
plaintiff to his action muſt be ſhewn; and 
that part need not be literally recited, but 
may be ſet forth according to its ſubſtance 
and effect; tho it is uſual and adviſable to 


4 1 Lev. 88, 7 See 1 Saund. 9. 
» Dougl. 667. ; 
deviate 
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deviate very little from the expreſſions in the 
inſtrument. Thus in an action of covenant 
on a mortgage deed, it is ſufficient to ſet out, 
that the defendant by indenture had demiſed 
certain premiſes therein mentioned, without 
enumerating them particularly, ſubject to ſuch 
a proviſo, ſtating the ſubſtance of the cove- 
nant and the breach: and the contrary prac- 
tice of adopting needleſs and expenſive pro- 
lixity will incur the cenſure of the court. —— 
A * breach may often be aſſigned in the words 
of the covenant ; as if one engage to ſhew a 
ſufficient record,. the declaration may aver, 
that he did not ſhew a ſufficient record, and 
this will neither be bad for uncertainty, nor as 
a negative pregnant, (a term explained in the 
laſt lecture) becauſe it reſts on the defendant 
to ſet forth what record he ſhewed. So if a 
man covenant, that he is ſeiſed of an inde- 
feaſible eſtate, it is a breach ſufficiently aſſign- 
ed, to ſay, that he was not ſeiſed of an inde- 
feaſible eſtate, without ſpecifying the particu- 
lar defect of title. But” the intent of the 
covenant, and not the words, is ſometimes 


proper to be purſued. Thus if a leſſor co- 
| venant, 


t Cowp. 665. 727. u Yel. 30. 39, 40- 

* T. Ray. 14, 15. 1 Sid. 178. pl. 12. 

* 1 Cro. 914. Hob. 35. Vau. 120, 1. 3 Durnf. & Eaſt 
i 584 
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venant, that his leſſee ſnall during the term 
enjoy the premiſes demiſed, it is not ſuffi- 
cient barely to purſue the words by alleging 
that he did not or could not enjoy ; for unleſs 
he was diſturbed by /awfu/ title, he has his 
proper remedy againſt the invader of his 
right. The breach ought alſo to be particu- 
lar, where the circumſtances of it are to be 
the meaſure of the damages. As if it be* 
covenanted, that an apprentice ſhall not waſte 
his maſter's goods, the declaration ſhould 
ſpecify the quality and value of the goods 
waſted. But ſuch an aſſignment of a breach, 
as might be holden bad on a demurrer, may 
be aided by a verdict for the plaintiff; be- 
cauſe it is ſuppoſed to be aſcertained by the 
proof adduced at the trial. 


In this action the plaintiff might always 
aſſign in his declaration any number of 
breaches; becauſe he is to recover damages 
in proportion to the ſeveral violations of the 


584 &c: where beſides recognizing the general doQrine, that 
ſuch covenant extends only to lauf interruptions, it appears, 
that a ſeiſure by the revolted ſtates of America was no breach, 
notwithſtanding their independance being ſubſequently acknow- 
ledged by tuis country. See alſo 1 Durnf. & Eaſt 671, 2, 3. 
I Lev. 94. d T. Jon. 125. Skin. 344. 1 Lev. 183. 
© 3 Cro. 176. 
agreement, 
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agreement. But in an action of debt on a 
bond conditioned for the performance of co- 
venants, it was formerly .otherwiſe. For as 
one breach would intitle the obligee to the 
whole penalty, if more were aſſigned in the 
replication, (the uſual place of their inſertion) 
it was bad for duplicity. This diſtinction 
however is aboliſhed by a ſtatute * made at 
the cloſe of the laſt century ; whereby a plu- 
rality of breaches may. in this caſe alſo be 
aſſigned on record. It muſt alſo be obſerved, 
that in an action of covenant, on a general 
demurrer to the declaration, in which ſeveral 
breaches are aſſigned, the plaintiff ſhall be 
barred as to thoſe which are defective, and 
ſhall have judgment as to the reſidue ; where- 
upon a writ of inquiry, to aſcertain his da- 
mages, is awarded. 


It may now be conſidered, what defence 
is to be made to an action of covenant. A re- 
leaſe under ſeal is certainly a bat to this as 


14889 W. III. c. 11. F the laſt. * 2 Saund. 380. 

f Q. as to bankruptcy, pleaded to an action of debt for rent, the 
intereſt paſſing to the aſſignees under the commiſſion. (1 Durnf. 
& Eaſt 86 &c,) In leaſes to traders it is therefore a prudent 
inſertion, that on the leſſee's committing an act of bankruptcy, 
whereon a commiſſion ſhall iſſue, the leſſor may re-enter, ſuch 


proviſo being good in law. (2 Durnf. & Eaſt 133 &c.) 
8:4: | to 
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to all other perſonal actions. But it can- 
not be diſcharged by parol or any writing, 
not being a deed, except ſuch new agree- 
ment has been carried into execution. The 
defendant may plead generally that the in- 
ſtrument declared upon is not his deed. But 
to ſay in general that he has not broken the 
covenants is inſufficient; there * cannot be 
iſſue taken on ſuch indiſcriminate averment ; 
the defendant muſt anſwer to the breaches 
afligned, ſetting forth his performance, or 
ſhewing how he is diſcharged from the ne- 
ceſſity of performance. Thus he © may plead 
accord with ſatigfaction made after the breach, 
that is an agreement (tho by parol, as it 
ſeems) to be diſcharged on certain terms, far- 
ther alleging that ſuch terms were afterwards 
duly complied with on his part. To an ac- 
tion of covenant for nonpayment of rent, or 
not repairing a houſe demiſed, it is a good 


© 2 Will. 86. 

* 1 Lev. 183.——lf the general iſſue non infregit conventio- 
nem can be pleaded at all in this action, it muſt perhaps be where 
the breach is affirmatively aſſigned. See 1 Inſt. 303. b. 1 Lev. 
303. 1 Cro, El. 749, 750. as to bonds conditioned, &c. 

1 Cowp. 578. 

* Co. Ent. 117. | 

1 However a variation, by parol, of the terms of an agree- 
ment under ſeal, can neither avail plaintiff or defendant in ac- 
tions at law, tho ſuch new diſpenſation may be a ground for re- 
ſorting to a court of equity. (3 Durnf. & Eaſt 590 &c. & n.) 


defence 
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defence that the plaintiff accepted a ſurrender 
of the term: and to a" covenant, that the 
afſignee of a leaſe ſhould enjoy free from all 
arrears of rent, it was holden a ſufficient an- 
ſwer on record, that the defendant left mo- 
ney in the plaintiff's hands for ſatisfying the 
demand. But®* a reciprocal breach on the 
part of the plaintiff is not pleadable in bar, 
where the covenants are diſtin and inde- 
pendent ; for each party has his remedy, and 
the damages reſpectively incurred by ſuch 
breaches may not be equal. Neither can“ 
unliquidated damages, ariſing from ſuch re- 
ciprocal breach of covenant, be pleaded by 
way of fet-off. But! to an action of debt for 
rent, the defendant was allowed to plead in 
bar, a covenant whereby he was at liberty to 
deduct ſo much for charges: and the ſame, I 
apprehend, might be pleaded, by way of ſet- 
off, to an action of covenant ; for this is not 
a mutual breach, but a i pecuniary 
demand. | 


n 4 Mod. 249. 

n 3 Lev. 41, 42. 2 Mod. 309. 3 Wil, 397. Dougl. 690. 

» Cowp. 56, 57; but q. as to ſuch demands for which an 
indebitatus aſſump/it would lie. See 2 Durnf, & Eaſt 32 &c. 
P 1 Lev. 152.— This caſe ſeems cited 1 Bac. abr. 55Y; as 
claſhing with the former doctrine, that reciprocal breaches of 
covenaat cannot be pleaded in bar, but no breach is here al- 


leged. 
2 The 
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The general judgment for the plaintiff in 
covenant is that he recover the damages aſ- 
ſeſſed by the jury. But it has formerly been 
faid „ that if this action be brought againſt 
a leflor, and iſſue joined on the demiſe for 
years, judgment ſhall be only given, that the 
plaintiff recover his term. | 


IV. We are next to conſider actions of 
debt ; which may be brought, wherever a de- 
terminate ſum is claimed as due; and for* an 
indeterminate demand, which may readily be 
reduced to a certainty ; for it is not now un- 
derſtood to be neceſſary, that the plaintiff 
ſhould recover the exact ſum demanded. This 
form of action therefore is applicable to a va- 
riety of occaſions. Such as ariſe from con- 
tract are founded on deeds under ſeal, or on 
agreements without that ſanction. The lat- 
ter ſort are called ſimple contract debts. Thus 
money lent, the contents of a promiſory note 
or bill of exchange, the agreed price of goods 
delivered, or rent * in arrear, may be demanded 


2 2 Leon. 104. 1 Cro. 214. 


? T. Jon. 184. 3 Lev. 429, 2 Keb. 225. pl. 80. 2 Cro. 
618. Rands v. Peck. Dougl. 6.—It is ſaid, 2 Com. dig. 
528, to lie on a quantum meruit. Lit. 5 58. 72. 


in 
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in this form. But as the landlord has always 
a better remedy by diſtreſs, and as in the 
other caſes an aſump/it (of which I ſhall ſpeak 
in the next lecture) will lie, the action of debt 
is ſeldom brought on ſimple contracts. For* 
in caſes of ſimple contract, (except for rent, 
tho on a parol demiſe) the defendant has the 
privilege of waging his law. There is how- 
ever no reaſon for declining this courſe, and 
it is indeed the only action, when the debt 
ariſes by /ſþeczalty, as a bond or recognizance, 
For then the defendant cannot wage his law, 
and the plaintiff may as eaſily prove the whole 
as any part of his demand. And actions of 
debt on bond may be brought againſt execu- 
tors or adminiſtrators, tho not named in the 
obligation ; but not againſt an heir, without 
being ſpecially charged. Actions of debt may 
alſo be brought by the aſſignees of bail and 
replevin bonds, in purſuance of particular 
ſtatutes, And if an indenture of covenant 
contain a ſtipulated penalty for nonperfor- 
mance, the remedy (as I have already ob- 


© 1 Inſt. 295. a. 

Dy. 23. If however no demand have been made, nor 
intereſt paid, on a bond for twenty years, nothing is recover- 
able upon it, 

* St.4 A. c. 16. f 20. Y St. 11 G. II. c. 19. G23. 


ſerved) 
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ſerved) is by an action of debt for that ſpeci- 
fic ſum. By the ſame method: the * arrears 
of an annuity or rent-charge may be reco- 
vered. | | 


Actions of debt may alſo be brought, where 
a contract cannot always be ſuppoſed to in- 
tervene; but as they have the ſame denomi- 
nation, it ſeems convenient to mention them 
in the ſame diſcourſe. Thus debt may be 
founded on a judgment in a former ac- 
tion; in which caſe the original foundation 
of the new ſuit is that of the preceding one; 
but no other evidence is neceſſary beſides the 
record. And ſometimes actions of debt ariſe 
clearly ex delicto. For this is the mode of 
ſuing for thoſe penalties, which are inflited 
by numerous ſtatutes, as conſequent on cer- 
tain tranſgreſſions and omiſſions. The ſeve- 
ral acts of parliament dire& to whom the for- 
feitures (ſhall be due, as fometimes wholly to 
the party aggrieved, or to the informer; ſome- 
times a moiety is to be accounted for to the 
king ; ſometimes a proportion is allotted for 
the uſe of the parochial poor. The plaintiff, 
wherever a part only of the penalty can be- 


* Co. ent. 119. a. b. 120. a. Hard. 332. 
Vor. III. H long 


n pe 4 1 Carbs 
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long to him, is ſaid to proſecute in a qui tam 
action, the * proceſs and declaration expreſſing 
that he ſues as well for the king, or the poor 
of the pariſh, as for himſelf. The declara- 
tion in theſe caſes uſually begins with reciting 
the eſſential parts of the ſtatute, then it pro- 
ceeds to the offence and forfeiture, and laſtly 
expreſſes, that an action hath accrued to the 
plaintiff to demand and have the ſum ſo for- 
feited, which however the defendant hath 
not paid. If there be* a diſtin& proviſo in 
the act, which may perhaps be an excuſe 
from the penalty, that ſhould properly come 
from the defendant by way of ſpecial plea, or 
as proof on the general iſſue; but if * it be 
incorporated with the enacting clauſe, on 
which the plaintiff proceeds, he muſt ſet it 
forth in his declaration, and ſtate, that the 
party ſued is not within any of the exemp- 
tions. In* fach gui tam Ktion, the plaintiff 
is liable to a nonſuit; for it is the ſuit of the 
informer, and not of the king. All theſe" 
proſecutions on penal ſtatutes muſt be laid in 


2 Burr, 2417. | | 
> This is analogous to the rule in covenant. (Ant. 89.) 
© 2R. A. 683. * 1Durnf. & Eaſt 141 &c, 


* Lut, 196. Sav. 56. 3 Lev. 398. 
F St.21}.I. c. 4 
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the proper county, where the offence was in 
fact committed. 


There are other occaſions, in which ac- 
tions of debt may be conſidered as ariſing ex 
delicto, beſides thoſe founded on the general 
ſtatutes of the realm. The penalty for tranſ- 
greſſing any by-law of a corporation, like the 
forfeitures inflicted by acts of parliament, is 
recoverable in this form. The ſame * me- 
thod may be uſed for inforcing payment of 
an amercement aſſeſſed in a manerial court. 
Laſtly if * any officer intruſted with the cuſtody 
of a priſoner, againſt whom judgment has been 
obtained, permit his eſcape, an action of debt 
is the proper remedy; in which the very 
ſum for which the party is charged in execu- 
tion is to be recovered againſt ſuch officer; 
but“ againſt his executors the ſuit is not ori- 
ginally maintainable, that is, where judgment 


t Co. ent. 118. a. &c. 2 Saund.66, 67. 1 Leon. 203.-—}But 
fee Carth. 183, 4; where it is only ſaid, © the court ſeemed to 
incline againſt the ation.” In the ſame book 190, in a caſe on 
a different ſubject, we find, © but the court were not ſatisfied 
with the action. A very imperfe& way of reporting? 

d In 1 Saund. 218, this action is referred to the common law; 
but in 2 Inſt, 382. & 2 Durnf. & Eaſt 129. 132. to ſt. Wellm, 3, 
13 E. I. e. 11. & 1 R. II. c. 12. 

2 Durnf. & Eaſt 129. 132. 


* 41 Aff. pl. 15, Dy. 322. a. b. 1 R. A. 921. 
H 2 Was 
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was not had againſt the teſtator in his life 
time. 


It remains to be ſeen what may be pleaded 
to an action of debt. The general iſſue to 
debt founded on a judgment or recognizance 
1s, that there is no record of ſuch judgment 
or recognizance ; to debt on bond, that it is 
not the defendant's deed; and in other caſes, 
that he owes or detains nothing. In“ debt 
for rent, on an indenture, the defendant may 
alſo plead generally, that nothing is in arrear : 
tho it is otherwiſe, in an action of covenant 
for nonpayment of rent, becauſe ſuch plea 
admits the covenant broken, and only tends 
to mitigation of damages. To an action of 
debt, ariſing from ſimple contract, it may be 
ſpecially pleaded, that it did not acerue within 
ſix years. For by the * ſtatute of limitations 
debts muſt he ſued for within that time, un- 
leſs where they are founded on an inſtrument 
under ſeal, or ſomething of a ſtill ſuperior 
force, as on the ſtatute * for ſetting out tithes, 
or * other matter of record. But actions of 


1 Hard. 332, 3.——In debt on a penal ſtatute, the plea of not 
guilty is, at leaſt, not a mere nullity. (1 Durnf. & Eaſt 462.) 

m Cowp. 588. * 21 J. I. c. 16. 

2 & 3 E. VI. c. 13. 3 Cro. 513. 1 Saund. 38. 


y 1 Mod. 245. 2 Sho. 79. debt 
C 
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debt on penal laws muſt be brought within a 
much ſhorter ſpace. The limitation, by a * 
general law, for an informer to begin his ſuit 
is one year after the offence committed. The 
particular acts frequently affix a different pe- 
riod. If this kind of action to recover a for- 
feited penalty be not proſecuted in due time, 
the defendant may take advantage of it on the 
general iſſue: tho where he would avail him- 
ſelf of the lapſe of ſix years in debt on con- 
tract, that defence muſt be ſet forth on record 
in a ſpecial plea. 


Other pleas in debt are moſt commonly 
ſuch as relate to bonds, and render them of 
no effect. Thus that the defendant was an 
infant, under the age of twenty- one years, 
muſt be ſpecially pleaded; and cannot (as 
eoverture may) be taken advantage of on the 
general plea, that it is not his deed. Thus 
alſo that the defendant was conſtrained to 
execute the bond by dureſs, as it is called, 
viz. threats, ill treatment, or impriſonment, 
muſt be particularly pleaded, and cannot be 
given in evidence on the general iſſue. The 
ſame rule obtains *, where the bond is va- 

* St. 31 El. c. 5. * 1 Sho. 353, 


* Burr, 1805. © 5 Co. 119. a. © Tbid. 
H 3 cated 
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cated by act of parliament ; as if given on a* 
uſurious contract, or for money unlawfully 
won in” gaming, or to a * ſheriff for eaſe and 
favor to his priſoner ; theſe matters muſt 
be ſpecially alleged in the bar. But you 
cannot ſet forth by way of plea to a bond, in 
order to defeat it, any agreement by parol or 
not under ſeal, repugnant to the written con- 
dition: as if the condition be ſimply for 
payment of money, you cannot aver, in plead- 
ing, that the bond was given as an indemnity, 
or the like. © have not ſeen (fays® Brian 
chief juſtice in the firſt year of Henry the 
ſeventh) in any caſe in the world, how one 
can avoid a ſpecialty by naked matter in fact 
concerning the ſame deed, if ſo be that the 
deed was good at the beginning.” If how- 
ever © the bond were not good at the begin- 
ning, but void at common law, as having 
been given in purſuance of a wicked and ini- 
quitous compact, this may be pleaded in de- 
feaſance of the inſtrument. Laſtly, the de- 
fendant may plead to a bond payment thereof 
at the time appointed, or ſubſequent * thereto, 


* St. 12 A. ſt. 2. c. 16. J St. 16 C. II. c. 7. 9 A. c. 14. 


2 St. 23 H. VI. c. 9. * Cowp. 47. See ant. 93 & n. 
> Yearb. 1 H. VII. 16. b. * 2 Will, 351, 
9 St. 4 A. e. _— 


if 
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if it were antecedent to the action; which is 
an indulgence introduced by the ſtatute for 
the amendment of the law; for the rule 
formerly was otherwiſe: payment * before the 
appointed time is ſtill an informal plea, and 
bad on demurrer, tho ſuch demurrer be put 
in to the replication ; for the firſt fault was 
made by the defendant. 


The old reporters ſpeak of an action of 
debt, in which not money, but other goods 
are demanded. As* if a man be bound by a 
writing under ſeal to deliver a certain quan- 
tity of wares and merchandiſes by a day pre- 
fixed, and there be no ſtipulated penalty for 
omiſſion, the obligee may ſue this action. In 
ſuch * caſes it was generally the courſe for the 
declaration to ſtate that the defendant de- 
tained, and not that he owed and detained ; 
which technical nicety alſo antiently pre- 
vailed where, an executor or heir was plain- 
tiff in right of his teſtator, or anceſtor ; and 
where foreign money, not“ current here, was 


* 2 Sal. 508. ff 2 Will. 150. b Vel. 71. 
* F. N. B. 273. Hal. ibid. 1 R. A. 60g. Br. t. dette pl. 211. 
i 1R. A. 602. 5 Co. 31. b. 
* Hal. F. N. B. 273. marg. As for the arrears of an an- 
nuity in fee. | 
I 2 Cro, 618, Rands v. Peck, Novy. 13. 
H 4 the 
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the ſubje& of demand: but without this ex- 
actneſs, if the foreign money had been de- 
clared to amount to ſo much according to the 
Engliſh ſtandard, this was good, and of ſuch 
value the jury were to judge. 


The judgment in debt is for the money or 


goods demanded, and if the goods cannot be 
had, then for their value, which, if not found 
by the original verdiet, may be aſcertained 
by a writ of inquiry, and verdict thereon. | 


V. Detinue has a very cloſe affinity to the 
laſt-mentioned ſpecies of debt, and is indeed 
hardly diſtin guiſhable from it, except perhaps 
that in detinue the property is ſuppoſed to be 
veſted before action brought. Where a plain- 
tiff purpoſes to recover a ſpecific chattel, 
this action may be ſued ; and it may ariſe 
either ex contratt, as bailment, or the acci- 
dental poſſeſſion and wrongful detention of 
the goods. It is requiſite, that the thing 
detained may be certainly evidenced ; thus * 
money, except in a bag or cheſt, cannot be 
ſo recovered. But 2 it is not abſolutely 


Vel. 71. * 1 Inſt. 286. b. ” Ibid. 
certain, 
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certain, that the thing itſelf will be recovered, 
tho judgment be given for the plaintiff; 
for inſtance, not where there has been a va- 
lid ſale. The judgment therefore always is 
for, recovery of the ſpecific chattel, or of its 
value: and to this end, the verdict may pro- 
perly find the value, as well as the iſſue 
joined between the parties. If * there be an 
apprehenſion of the ſpecific chattel being de- 
faced, as a curious piece of antjquity, or of its 
being transferred by fale, an injunction ob- 
tained in a court of equity is more expe- 
ditiouſly and effectually remedial than this 
action of detinue. Where the plaintiff would 
have been ſatisfied with a compenſation in 
damages, he was not accuſtomed to bring this 
action, but zrover ; (of which I ſhall ſpeak 
hereafter) becauſe * the defendant in detinue 
might have waged his law. But * that liberty 
is not allowed in detinue for charters and title 
deeds of an eſtate ; which * partakes of the 
nature of a real ſuit ; tho* it may be barred by 
a releaſe of perſonal actions; and therefore 


1 Co. ent. t. detinue. r 3 Wms. 390, Is 
3 Inſt, 295. a, * Ibid, 286, b. a Ibid, * Ibid. 
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belongs to the preſent claſs. This” action 
was brought in the early part of the preſent 
reign for the recovery of an indenture of 
leaſe, being the proper ſpecific remedy at 


common law. : 


Barker and another v. Green B. R. P. 8 G. IlL.———The 
form of the declaration was as follows. Derbyſhire to wit. 
Samuel Barker and Mary Gall widow complain againſt Philip 
Green, being, &c. of a plea that he render to the ſaid S. & M. 
an indenture of leaſe of them the ſaid 8. & M. which he unjuſtly 
detains &c. For that the ſaid 8. & M. on 1 May 1765, at D. 
in the county of D. were lawfully poſſeſſed of an indenture of 
leaſe, bearing date the 3 March 1707, and made between one 
Thomas Burley of the one part and one Matthew Wilcocks 
of the other part, by which ſaid indenture the ſaid T. B. de- 
miſed to the ſaid M. W. his executors, adminiſtrators and aſ- 
figns, a certain houſe and lands fituate, lying and being in Ha- 
therſage, in the county of D. for and during the natural life 
of one G. G. and alſo for the term of threeſcore years after the 
death of the ſaid G. G: and being fo poſſeſſed, they the ſaid 
S. & M. afterwards, to wit, on the ſame day and year afore- 
ſaid, at D. aforeſaid, delivered the ſaid indenture to the ſaid 
P. to be ſafely kept by the ſaid P. under the following condi- 
tion, to wit, that whenever the ſaid S. & M. or either of them, 
ſhould pay, or cauſe to be paid, to the ſaid P. the ſum of five 
pounds, the ſaid P. ſhould render the ſaid indenture to the ſaid 
S. & M: and the ſaid S8. & M. in fact ſay that they the ſaid 
8. & M. afterwards, to wit, on the 1 May 1767, at D. aforeſaid, 
in the ſaid county, did pay to the ſaid P. the ſaid ſum of five 
pounds :—nevertheleſs the ſaid P. (altho often requeſted) hath 
not rendered the ſaid indenture to the ſaid S, & M. or either 
of them, but hath wholly refuſed, and yet doth refuſe, to render 
the ſame to them or either of them, and unjuſtly detains the 
ſame from them. To the damage of the ſaid 8. & M. of one 
hundred pounds, And thereof they bring ſuit &c. Pledges &c. 
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The remaining ſpecjes of perſonal actions, 
which may ariſe ex contractu, is called an af 
Sumpfit ; and being very various, and of more 
frequent uſe than any of the foregoing, will 

require a more copious diſcuſſion, | 


PPP 


LE C- 


108 Factions aſſumpſit LECT. 46. 


LECTURE XLVI. 


n 


actions of aſſumpſit founded on ſome writing. 


LY 


F perſonal actions ariſing ex contractu, 
the only remaining ſpecies to be treat- 
ed of, and of all the moſt frequent, is called an 
action upon promiſes, or of aſſumpſit, from the 
emphatic uſe of that word in the plaintiff's 
declaration. While the proceedings were in 
Latin, the declaration ſtated, that the de- 
fendant, for ſome cauſe or conſideration there- 
in expreſſed, . ſuper ſe aſſumpfit, (in the 
language now introduced) © undertook and 
faithfully promiſed,” to do or to forbear ſome act 
affecting the plaintiff, on the breach of which 
promiſe, that is to recover a pecuniary ſatiſ- 
faction for the damage thereby ſuſtained, this 
remedy 1s purſued. In all actions of ſumpſit 
therefore the declaration muſt ſhew ſuch 
breach or nonperformance of the promiſe. 


FFP 


Actions of g ſumpfit are either founded on 
ſome writing, or on un written promiſes, po- 
ſitive 


F 
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ſitive or implied. As to writings however it 
muſt be remembered, that if * the undertak- 
ing be by deed under ſeal, no afſump/it can be 
brought, but either debt, or covenant in its 
room, as they were diſtinguiſhed from each 
other in the laſt lecture. This rule is built 
on the general polity of our antient law, by 
which particular remedies were provided for 
different wrongs, that cauſes might not be 
brought into court confuſedly and unmetho- 
dically, and that the record might at once 
clearly aſcertain the matter to be tried. 


I proceed now to conſider ſuch written in- 
ſtruments, as may be the foundations of ac- 
tions upon promiſes, or of afſump/it. 


In general, all writings unſealed, in which 
any promiſe or contract is expreſſed, may 
ground an aſump/it. Of theſe the moſt uſual 
are bills of exchange, and promiſory notes. 


The convenience of paper credit, eſpecially 
in regard to foreign commerce, was * very 
early diſcovered ; the uniform cuſtom of mer- 


1 R. A. 11. 2 Black. comm. 466, 7. Monteſq. 
ip. I. b. xxi. c. 20. Schemb. mar. I. of Rhodes 82. n. 


chants 
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chants gave it a gradual ſanction; and it ob- 
tained an eaſy admittance into the laws of 
England. Bills of exchange however ſeem 
to have been long confined to caſes, where 
one of the parties was a merchant ſtranger, 
reſiding abroad and trading to this country. 
It was afterwards adjudged unneceſſary, that 
the drawor ſhould be really a merchant, and 
a bill, tranſmitted by a young gentleman on 
his travels, was allowed to be of the ſame va- 
lidity. At length little, if any, diſtinction was 
left between foreign and inland bills of ex- 
change. For by a ſtatute paſſed at the cloſe 
of the laſt century, inland bills may after 
acceptance in writing by the perſon, to whom 
they are addreſſed and preſented, be pro- 
teſted, which is to charge the perſon, from 
whom they were received, with intereſt and 
expences: and if they be loſt or miſcarry, the 
drawor, being indemnified, 1s obliged to give 


© 2 Cro. 306, 7. 4 2 Vent, 295. 310. 
9 & 10 W. III. c. 17. 


f But an acceptance conditionally, or by parol, is ſufficient 
to charge ſuch accepter: (2 Will. 9. See Cowp. 571. Dougl. 
299. 1 Durnf. & Eaſt 182 &c.) ſo if the acceptance be after the 
time of payment is elapſed, or by a ftranger, for the honor of the 
drawor. (Lord Raym. 575.) An action alſo lies for the drawor 


againſt the drawee, after he has accepted a bill of exchange, 
(1 Wilf. 185.) 


a new 
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a new bill of the fame tenor. By a ſubſe- 
quent law*, no proteſt is neceſſary, except 
the bill amounts to twenty pounds: and any 
ſuch bill, taken in ſatisfaction of a debt, is to 
be eſteemed full and complete payment, and 
the creditor is to take his due courſe for 
the diſcharge thereof, and to proteſt the ſame 
for nonpayment or nonacceptance, and not 
to reſort to the original foundation of his 
debt. The ſame law allows promiſory 
notes to be aſſignable andi negotiable, by 
indorſement, like bills of exchange. 
Formerly it was thought, that if a bill of 
exchange be made payable to a perſon parti- 
cularly named * or bearer,” it was not aſſign- 
able by the contract, ſo as to enable the in- 
dorſee to bring an action againſt the drawor ; 
but that thoſe words were only an authority 


T St. 3 & 4 A. c. 9. F 7. 

> But it has been holden, that where A. drew a bill on C. 
in favor of B, which C. did not accept, and B. gave no notice 
of ſuch nonacceptance to A, that there was an end indeed of the 
bill, but B.'s debt againſt A. was not extinguiſhed. (1 Durnf, & 
Eaſt 405 &c: ſes ibid. 655.) 

i See 1 Wilſ. 262.——By the caſtom of merchants, indorſe- 
ments may be made by executors or adminiſtrators : (Str. 1260.) 
or to them as ſuch. (1 Durnf. & Baſt 487 &c.) 

It is thought a ſuſpicious circumſtance, requiring explana- 
tion, if notes or bills be negotiated after due, See 3 Durnf. & 
Raſt 80 &c. 83. n. 

* 3 Lev. 299. Sal. 125. 

to 
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to pay it to ſuch bearer, by whatever means 
it came, generally, into his poſſeſſion. But 
this doctrine is effectually overruled ; and an 
action may be maintained againſt the drawor 
either by a bearer or indorſee, provided ſuch 
plaintiff can prove himſelf intitled to the con- 
tents for a valuable conſideration. 


By the © cuſtom of merchants, he to whom 
a bill is payable, commonly called the holder, 
ought, within a reaſonable time after his re- 
ceipt of it, to preſent the bill to him, to whom 
it is directed, for his acceptance, and ſuch 
perſon ought alſo, within a reaſonable time, to 
accept the bill, or refuſe payment of it; and 
* reaſonable notice ought to be given to draw- 
ors and indorſors of nonpayment or non- 
acceptance by thoſe liable in the firſt in- 
ſtance. 


! Burr. 1516 Kc. 3 Durnf. & Eaſt 182. & 182, 3,——Ac- 
ceptance is evidence of the drawee's having received value from 
the drawor. (Ibid.) 

m 2 Will. 353- Burr. 674 &c. 

n Dougl. 515. Otherwiſe an indorſor will be diſcharged, 
(1 Durnf. & Eaſt 712 &c.)—— The object of ſuch notice of a bill 
being diſhonored is that the drawor may ſave himſelf harmleſs 
by withdrawing any effects which he has in the hands of the 
drawee : generally therefore, if he have no effects ſo outſtand- 
ing, want of notice will be no objection. (1 Durnf. & Eaſt 408 
&c, 714. 2 Durnf. & Eaſt 713 &c.) 


E | The 


imputed or implied pmiſe is rather circui- 
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* The perſons * fo firſt to be reſorted to for 
payment are the maker of a promiſory note, 
and the drawee of a bill of exchange. A de- 
mand on theſe reſpectively is neceſſary to ſup- 
port an action againſt an indorſor: but no 


ſuch demand need be proved on the drawor 
of a bill. 


The declaration in actions on bills of ex- 
change, after ſtating the particular facts, adds, 
by reaſon whereof, and by the cuſtom of mer = 
chants, the defendant became liable to pay, and 
being ſo liable undertook and faithfully promiſed 
to pay the contents of the bill.” Such promiſe, 
where the defendant is an acceptor of a bill of 
exchange, or a maker of a promiſory note, is 
poſitive and direct : in the caſe of others, the 


tous, and conditional, viz. that due diligence 
be uſed to obtain payment from the drawee, 
without giving him time or credit, and that 
thoſe endeavors fail. So“ if time or credit 
be given to the maker of a promilory note, the 
indorſor is diſcharged. 


* Burr. 674 Kc. Dougl. 679 Kc. 1 Will. 47, 
P 1 Durnf, & Eaſt 167 &c. 


| Vol. III. 1 : 11 
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If two * perſons make their promiſory note, 


whereby they jointly or ſeverally undertake 
to pay the contents, both or either may be 
ſued at the plaintiff's election. And altho a 
plea of the ' ſtatute of limitations (viz. that 
the promiſe was not made within fix years) 
may be ſet up againſt this action, when 
founded on written as well as unwritten un- 
dertakings, yet an acknowledgment, or pay- 
ment of intereſt, is an anſwer to that defence, 
tho it comes from one only of ſeveral makers 
of a promiſory note; and it will ſubſtantiate 
the inſtrument, and maintain an action againſt 
the others. On the other hand, if two per- 
ſons draw a bill of exchange payable * to our 
order,” this indeed was thought by the court of 
king's bench to render them ſo far partners as 
to that tranſaction, (tho admitted not to be 
ſo otherwiſe) that an indorſement by one of 
them was binding and effectual: but the cauſe 
was finally determined by a ſpecial jury in 
London, who were decidedly of opinion, 


that by the uſage of merchants and bankers, 
the indorſement ought to have been by both 


the payecs. A fignature, however, by due 


4 Str. 76, Cowp. 832. tho Str. 819. cont. 
21 J. I. c. 16. Dougl. 652, 3. Dougl. 653, 4. n. 


authority, 
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authority, according to the firm of a partner- 
ſhip, is in conſtant uſe. 


The curſory mention of the ſtatute of li- 
mitations may lead us to inquire, in what 
other manner bills and notes may become of 
no effect. A note originally void may be 
rendered valid by indorſement. As if a 
note be given by a wife to her huſband, and 
indorſed over by him; or if made by an in- 
fant, and indorſed over, an action may be 
maintained againſt ſuch indorſors. And“ 
even if a forged bill be accepted, and then 
negotiated for a valuable conſideration, and 


paid, the innocent receiver of the contents 
will not be obliged to refund. But on the other 
hand ”, bills and notes, expreſsly vacated by 


t 2 Atk. 181, 2. 

u Such note is only voidable, and may be revived by a pro- 
miſe of the infant after he comes of age. But a ſecurity void 
in its creation cannot be ſubſtantiated by a ſubſequent promiſe, 
(2 Duraf. & Eaſt 766.) 

* Burr. 1354,——An accepter is liable, tho the bill be 
forged; for an accepter is ſuppoſed only to look to the hand- 
writing of the drawor, which he is afterwards precluded from 
diſputing, Therefore in ſuch action, the hand- auriting of the firſt 
indorſor muſt be proved. (1 Darnf. & Eaſt 654, 5. See 3 Durnf, 
& Eaſt 274 &c. 481 Ke; where bills payable to a ffitious 
payee are conſidered as payable 10 bearer, in favor of an inno- 
Cent indorſee for valuable conſideration.) 


1 Dougl. 736. Str. 1 155 
2 I 2 the 
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the ſtatutes againſt * uſury and * gaming, are 
abſolutely void in the hands even of an inno- 
cent indorſee. 


In theſe actions of a/umpfit on bills and notes, 
the contents thereof, with intereſt as ſpeci- 
fied, or, where there is no f. pecification, after 
the time, and a demand of payment, and with 
the charges alſo of* proteſting, may be reco- 
vered as damages to be aſſeſſed by the ver- 
dict. 


Policies of inſurance are another kind of 
written engagements, which give frequent oc= 
caſion to actions of aſumpit. In theſe con- 
tracts, the inſurer or underwriter agrees for a 
ſtipulated premium to repay a much larger 
ſum, if a particular event, as the loſs of a 
ſhip and its cargo, or the death of ſome indi- 
vidual within a certain period, ſhall take place. 
Bynkerſhoek's definition, or rather deſcrip- 
tion, of naval policies is, “ pro rerum aliena- 
rum ſecuritate ſidei ſue interpoſitio ; qud, ſublatd 
domini perſona, earum periculum fidejuſſor ſuſ= 


* 12A. ſt. 2, c. 16. 16 C. II. c. 7. 9 A. e. 14. 
s Mod. 80, 81. Str. 910. Sal. 131, Fl 


6 Q. J- p. I; e. 31+ * 1 
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cipit pro certo pretio. This therefore is an 
evident advantage and encouragement to com- 
merce, as the merchant, contenting himſelf 
with a more moderate profit, is guarded againſt 
any ruinous miſadventure. The * origin of 
the ſyſtem 1s attributed to the emperor Clau- 
dius, who, in a time of dearth, beſides other 
incentives to importation, engaged to bear the 
loſs himſelf, ii cui quid per tempeſtates accidiſſet. 
The emperor's undertaking was gratuitous, 
and extended only to one ſpecies of danger, 
not comprehending any loſs by pirates or 
other means. Our modern inſurances, on 
the other hand, engaged in for a proportionate 
premium, are uſually more general in their 
object. The merchant may inſure againſt pe- 
rils of the ſea, decays of the ſhip and furniture, 
fire, barratry* of the maſter or mariners, mutiny 
of the latter, and every Tpecies of capture and 
detention, or againſt ſome only of theſe ca- 
ſualties, The voyage alſo may be long and 
hazardous; it may be a time of open war or 
ſuſpected hoſtilities; and the ſhip may be at 
liberty to depart without convoy. On ſuch 


s Bynk. q. j. p. J. i. c. 21. 
e Durnf. & Eaſt 255 &c. 326 &c, 3 Durnf. & Eaſt 277, 8, 


13 conſiderations, 


118 Of actions of aſſumpſit LECT. 46. 


conſiderations, the rate or proportion of the 
premium depends. 


In what caſes, and how far, inſurers ſhall 
be liable, is governed chiefly by the cuſtom 
of merchants; and ſome at leaſt « f that pro- 
feſſion are uſually ſought to be impanelled on 
the jury to try theſe ſuits, This may be 
thought of greater neceſſity, becauſe it has 
been * ſaid, that a witneſs cannot be admitted 
to prove the law of merchants; for it is the 
law of the land. But uſage, which ſeems, 
when it is not unreaſonable, to conſtitute the 
mercantile law *, is frequently given in evi- 
dence. | 
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The caſes that have occurred on policies 
of inſurance are long and numerous. I ſhall 
chicfly ſelect ſuch rules as ſeem of moſt gene- 
ral extent and application. 


1 This is expreſſed in the policy, (as twelve guineas for 
inſuring one hundred pounds) and then each underwriter ſub- 
ſcribes his name, and oppoſite to it, whatever ſum he propoſes 
to inſure, The buſineſs is uſually tranſacted by brokers; and 
where the principal reſides in Great Britain, it is neceflary, that 
his name, or that of the agent, as ſuch, ſhould be inſerted in the 
policy; where the principal reſides abroad, the name of the 
agent mult be ſo inſerted. (St. 25 G. III. c. 44. I Durnf. & 
Eaſt 313 &c. 464 &c.) v Pg Wn 

Burr. 166g. d Dougl. 654. n. 
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It is affirmed ', that a ſhip or goods, which 
have already periſhed, cannot be inſured, 
without the words, © loſt or not loſt,” in- 
ſerted in the policy: but * tho the expreſſion, 
* loſt or not loſt,” be uſed, yet if the party 
inſured knew of the loſs, the policy is void. 


It is a general rule', that a change of the 
intended voyage defeats the inſurance. But 
it hath been“ adjudged, that the aſſured ſhall 
recover for what damage happened before the 
time of deviation, for the policy from that 
time only is diſcharged. In like manner an? 
intention to deviate does not excuſe the in- 
ſurers, if the ſhip be loſt before actual devia- 
tion; but it is otherwiſe, if the voyage ori- 
ginally intended be different from that diſ- 
played in the policy. If” indeed the voyage 
be according to the uſage, it is not a devia- 
tion fatal to the policy. For where a ſhip 


bound from Bremen to London went to 


the Elb, which was out of the way, for the 


i 1 Sho. 324. * Tbid. 1 Ibid. Burr. 347. 

= 2 Sal. 444- » Str. 1249. Dougl. 361. 

„ Dougl. 16——Whether there was ſuch material differ- 
ence, became the queſtion, where a ſhip was driven out of her 
loading port into another, in which ſhe completed her lading. 
(1 Durnf., & Eaſt 22 &c. See 2 Durnf. & Eaſt zo &c.) | 

P 2 Sal. 445, Burr, 348, Dougl. 361, Cowp, 601. 
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fake of joining the convoy, the plaintiff had 
the benefit of his inſurance, 


In general however a ſtrict obſervance of 
the articles is requiſite. Por if it be intended 
otherwiſe, as Grotius * obſerves, ** /olet diſertę 
pon, ut fi contra hanc aut illam partem quid fiat, 
cetera nm ea minus rata maneaut.” There- 
fore if * goods inſured be changed from one 
ſhip cxpreſsly named to another, or if a ſhip, 
contrary to agreement, depart without her 
convoy, (that js, the uſual convoy * appointed 
for the voyage) or deſert it, the policy is diſ- 
ſolved. But if ſuch © veſſel be ſeparated from 
the convoy by tempeſt, the benefit of the in- 
ſurance ſhall remain. 


Another * caſe, in which the like principle 
of caſual neceſſity prevailed, happened, where 
the mariners compelled the maſter to return to 

the port he failed from, this was adjudged ty 
be not a deviation of ſuch a kind, as to ex- 
cuſe the inſurers from compenſating the 
loſs. And under this head, it may be ob- 


? Dej. b. & p- J. ui. c. 19. $14. 4 Mod. 60. 
1 Sho. 325. Burr. 351. 3 Lev. 321, 
F Dougl. 72 &c. 735, 3 Lev, 321. Dougl. 74. 271. 
| Str, 32644 5. „ 
ſerved, 
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ſerved, that ” if a ſhip be warranted. to depart 
on or before a particular day, and inſured 
againſt detainments even by very general 


* words, it is no excuſe, that the voyage was 


retarded by an embargo. 


A ſhip was warranted to depart with cone 
voy, not meeting with which at the Downs, 
ſhe proceeded to Spithead, where a general 
convoy was appointed for that trade; in the 
way thither ſhe was taken. The chief juſ- 
tice, and the jury, compoſed of merchants, 
thought the underwriters liable, and that the 
ſhip was under their inſurance to a place of 
general rendezvous ; for otherwiſe they ſhould 
have particulariſed, from whence ſhe ſhould 
depart with convoy. This precaution was 
actually taken in a more recent caſe *, a ſhip 
being inſured from London to Halifax in 
Nova Scotia, warranted to depart with con- 
voy from Portſmouth. Before ſhe arrived 
there, the convoy was gone: the inſurance 
therefore for the remainder of the voyage be- 
ing at an end, the queſtion was, whether the 
whole premium ſhould be retained by the 


7 Cowp. 784. See Dougl. 357. 366. n. 7 Str. 1265. 
Burr. 1237. 


paderyriters. 
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underwriters. It was conſidered, that if the 
riſque were not incurred, tho by the neglect 
or fault of the party inſured, yet the inſurers 
were not intitled to retain the premium. 
Here the contract conſiſted, as it were, of two 
parts, and the premium might be fo divided, 
as relative to diſtin voyages. The court 
therefore held, that ſo much of the premium, 
as was equivalent to the riſque from Portſ- 
mouth to Halifax, ſhould be reſtored. Where 
* the riſque has never been run, to whatever 
cauſe it may be owing, the premium ſhall be 
returned. But if the riſque have once com- 
menced, and the contract be intire and indi- 
viſible, no part of the premium can be re- 
demanded by way of apportionment. 


From hence we may advert to the regular 
duration of the contract of inſurance. It has 
been determined, that an inſurer is not lia- 
ble, where a veſſel has been moored twenty- 
four hours in ſafety at her port of deſtination, 
tho the loſs ariſe from ſome damage ſuſtained 
during the voyage; any more than on an in- 
ſurance on a life for a year, where the party 
dies after the expiration of it, of a wound re- 


» Cowp. 668, © Ibid, 41 Durnf, & Eaſt 260, 1. 
8 ceived 
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ceived within that period. In reſpect to 
goods inſured, it has been * decided, that if the 
policy be made, until the ſhip ſhall have 
ended and be diſcharged of her voyage,” ar- 
rival at the port, to which ſhe was bound, is 
not a diſcharge, until ſhe is unladed. In a 
ſubſequent * caſe, goods were inſured to Lon- 
don, and until the ſame ſhould be ſafely landed 
there: when arrived at that port, the owner 
ſent his lighter, and received the goods ; but 
before they reached land, they were damaged, 
and the inſurer was ſued. For the defendant 
it was inſiſted, that the accident happening 
after the owner had the goods in his poſſeſ- 
ſion, it was a loſs after the inſurance was 
ended. On the other fide it was argued, that 
during all the voyage it might as well be ſaid, 
the goods were in the poſſeſſion of the party 
aſſured, who took the ſhip to freight, and 
whoſe ſervant the maſter was to this purpoſe 
as much as the lighterman. But the chief 
Juſtice held, the inſurer was diſcharged. He 
laid, it would have been otherwiſe, if the 
goods had been ſent by the ſhip's boat, which 
is conſidered as part of the ſhip and voyage. 
And the jury, which conſiſted of merchants, 


© Skin. 243. Str. 1236, 
thinking 
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thinking it turned upon that diſtinction, 
brought in'a verdict for the defendant. What 
ſhall be taken to be part of the voyage was 
again debated, where © an Eaſt India ſhip and 
its appurtenances were inſured againſt fire 
and other perils to any ports and places be- 
yond the Cape of Good Hope, and back to 
London. At Canton the ſhip ſtayed to clean 
and refit, the ſails and furniture were taken 
out and lodged in a warehouſe, according to 
the well- known, prudent and eſtabliſhed 
uſage, but were accidentally burnt. This 
was holden to be a loſs within the protection 
of the policy; for what muſt neceſſarily be 
underſtood makes a part of it, as much as 
what is expreſſed. The eſſential means and 
neceſſary intermediate ſtgps muſt be taken to 
be inſured, as well as the profeſſed end. This 
therefore was a loſs within the voyage, tho 
ſtrictly ſpeaking it happened on land. Much 
ſtreſs in this caſe was laid on the uſage, and 
on the ſuppoſition of that uſage being known. 
For underwriters are preſumed to know the 
nature of the trade, to which the inſurance 
relates. The mercantile law is the ſame all 
over the world. And from conſidering the 


F Burr, 341. P Dougl. 510, 
nature 
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nature and utility of theſe contracts, our 
courts have eſtabliſhed a ſyſtem of equitable 
conſtruction * on the antient and inaccurate 
form of words, in which the inſtrument is 
traditionally conceived. Thus it has been 
determined, that a liberty to cruiſe for fix 
weeks means fix weeks ſucceſſively from the 
commencement of the cruiſe: and that“, if 
a ſhip inſured be warranted as neutral pro- 
perty, this relates to the beginning, and 
does not include the whole duration of 
the voyage. But” where a ſhip and pro- 
perty, warranted neutral, were not fo at the 
time of the inſurance, the defendant pleaded 
the general iſſue, paid the premium into court 
in due time, and had judgment. 

That general convenience, which is re- 
garded in the conſtruction of theſe inſtru- 
ments, is very inconſiſtent with what are 


called wagering policies, in which the party 


1 Dougl. 270. * Dougl. 527. 

1 Dougl. 732. 3 Durnf. & Eaſt 477 &c.—A very nice caſe 
lately occurred on an inſurance of goods, ** loſt or not loſt;”” 
and at the bottom of the policy was added, « warranted well, 
Dec. 9, 1784.” The ſhip was loſt on that day ſeveral hours 
before the inſurer ſubſcribed the policy. Yet he was holden 
liable, the warranty being ſatisfied by the ſafety of the goods 
on am part of tat day. (3 Durnf. & Eaſt 360, 1.) 

® Burr. 1419, 1420, 

inſured 
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inſured has no intereſt in the property profeſ- 
ſedly protected by the inſurance, and which, by 
a © ſtatute of the laſt reign, are wiſely prohibit- 
ed, except on privateers, and on merchandiſes 
from ports belonging to Spain or Portugal. 
The ſame act reſtrains all re- aſſurances, un- 
leſs expreſsly declared ſo to be, and unleſs the 
former under writers are inſolvent or bank- 
rupts. Before the introduction of theſe wa- 
gering policies, it was eſtabliſhed, that a man 
ſhould not recover more than he had loſt, 
But the proportion, in which it ſhould be paid, 
ſeems unſettled. According to one deciſion *, 
an underwriter, who ſubſcribes his name af- 
ter the whole value is inſured, ſhall not be 
liable to make compenſation for the goods, 
if they be loſt or damaged ; but may return 
the premium, which he received. Which 
rule was ſaid to prevail, though ſome of the 
former inſurers prove inſolvent. It was alſo 
laid down, on a parity of reaſon, that if the 
cargo amount to nine hundred and fifty 
pounds, and ten underwriters inſure each one 
hundred pounds, the laſt ſhould contribute 
fifty pounds only for the lofs. But it ſeems 


" 19G. II. c. 37, See 1 Durnf. & Eaſt 308 Kc. 2 Durnf. 
& Eaſt 161 &c, ® 1 Sho. 132. 
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more conſiſtent with natural juſtice, and it 
has the ſanction of a more modern opinion, 
that * the underwriters ſhould all of them 
rateably contribute to fatisfy that loſs, againſt 
which they have all inſured. To“ conſtitute 
ſuch a re-aſſurance as the ſtatute juſt cited 
prohibits, it muſt be framed with a view of 
intitling the party aſſured in all events to a 
double ſatisfaction for the ſame loſs. But it 
does not appear, that double policies are ab- 
ſolutely void. The effect therefore of the 
law, where the party inſured has any intereſt 
in the property protected by the policy, ſeems 
to be only to make the ſatisfaction commen- 
ſurate to the real loſs: which (as I have men- 
tioned) was the footing, on which inſurances 
ſtood, before wagering policies were intro- 
duced ; leaſt the temptation of gain ſhould 
occaſion wilful and unfair miſmanagement. 
It is farther to be obſerved, that if the party 
inſured have no property in the effects, and 
the policy by reaſon thereof be void accord- 
ing to the ſtatute, ſtill the underwriter can 
maintain no action to recover back the pre- 
mium, which he has paid; the tranſaction is 


« Burr. 492. 1 Ibid, 
* Dougl. 468. But ſee Cowp. 792. 


againſt 
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againſt law, and neither party is intitled to 
juridical relief. 


I proceed now to inſurances, that are void 
upon other grounds. An * inſurance, on a 
voyage prohibited by the laws of this country 
is abſolutely void. So are ſuch policies as 
are infected with fraud. Thus an agree- 
ment between the party inſured and the firſt 
underwriter, that he ſhall not be bound by 
ſigning the policy, renders it fraudulent and 
of no effect. So likewile a repreſentation of 
a material fact, made to the firſt underwriter, 
extends to all the others: and if it be groſsly 
falſe, it contaminates the policy, and renders 
it void, as to the ſubſequent inſurers. But 
a” repreſentation, made to the inſurers by 
the broker, who negotiates the policy, is diſ- 
tinguiſhable from a warrenty, and does not, 
like the latter, require a literal completion. 
Inſurances * are alſo void, where the party in- 
ſured or his agent, fraudulently or negligently 


* Dougl. 254. 1 Durnf. & Eaſt 85. & n. 
© Burr, 1361, * Dougl. 305, 
* Dougl. 260. Cowp. 789. 
y Cowp. 785. Dougl. 11. 1 Durnf. & Eaſt 345, 6. 
* Burr, 1477. 1909. 1 Durnf. & Eaſt 12 &c. 
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ronceals a material fact, which increaſes the 
riſque. Thus if advice were come, that the 
ſhip was leaky and ſuddenly diſappeared, the 
policy is void, tho the veſſel be not wrecked, 
but taken by an enemy. But tho any acci- 
dental riſque, as the unexpected detention of 
a ſhip in India for an additional year, be not 
ſpecially alluded to, yet if it be authoriſed by 
the uſage of the trade, (to which the words 
of the policy are adapted) it is underſtood to 
be one of the perils inſured againſt, and the 
underwriters are liable. What ſhall amount 
to ſuch a concealment as ſhall vitiate the po- 
licy, was very attentively confidered in the“ 
caſe of an inſurance made againſt the loſs of 
Fort Marlborough, for the. benefit of the 
governor, “ intereſt or no intereſt,” the above- 
mentioned ſtatute againſt gaming policies ex- 
tending only to ſhips and merchandiſe. One 
queſtion was, whether, on principles of policy, 
a governor ſhould be allowed to inſure a fort 
under his command. But it appeared, that 
he was rather- a merchant than a military 
governor, and the place rather a factory than 
a' fort. The concealments, principally ob- 
jected to, were the weakneſs of the place, 


* Str. 1183, Burr. 1712 &c. © Burr, 1905 &c. 
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and the probability of its being attacked, the 
French having had that intention the year 
before. The court admitted, that the ſpe- 
cial facts, upon which any contingent chance 
is to be computed, lying chiefly in the know- 
ledge of the inſured, the ſuppreſſion of ſuch 
facts amounts generally to a fraud, and the 
policy is void. Altho the ſuppreſſion ſhould 
happen by miſtake without any fraudulent 
intention, ſtill the underwriter is deceived, 
and the policy is void ; becauſe the riſque run 
is different from what it was underſtood to be 
at the time of the agreement. The policy 
would equally be void againſt the under- 
writer, if he concealed; as if he inſured a 
ſhip, as on her voyage, which he privately 
knew to be arrived; and an action would lie 
to recover the premium. But the inſured is 
not bound to mention, what the underwriter 
ought to know. Thus the difficulty of the 
voyage, the ſeaſons in other climates, the pro- 
bability of a rupture with foreign ſtates, and 
the like, are conſidered as general topics of 
ſpeculation, unneceſſary to be exprefſed. In 
this caſe the underwriters could well judge 
of the Britiſh force in India, they could con- 
template the chance of an attack at Fort 
Marlborough, and eſtimate the riſque they 


ran. 


eee rae ad pe 


ne 


PPPPPPPPPCPVVCCCCCCCCTGTGT(TCT(T(TTbTTTb EAT IANR 


PPP 


N ISRE 25 it Rodale ln ict at” oe 


LECT. 46. founded on ſome writing. 131 


ran. They knew, the inſurance was for the 
benefit of the governor, who could not, con- 
ſiſtently with his duty, diſcloſe the defence- 
leſs condition of the place, where he preſided. 
And as to the intention of the French in the 
preceding year, as it does not follow, that they 
perſiſted in ſuch reſolution, it was mere mat- 
ter of ſpeculation. The determination of the 
court therefore was in ſupport of the inſur- 
ance, on theſe principles and reaſoning, which 
ſeem of convincing force, and of extenſive 
practical utility. 


I have before obſerved, that inſurances may 
be general, or partial and confined only to 
particular perils with an exception as to 
others. Thus a ſhip was inſured with a 
warranty againſt captures and ſeiſures, that 
is, in ſuch event the inſurers were not to be 
called upon. The loſs ſtated in the declara- 
tion was, that the veſſel ſunk at ſea. The 
proof was, that ſhe failed out of port, and 
had never ſince been heard of, an interim of 
four years having elapſed. The underwriters 
inſiſted, that as captures and ſeiſures were ex- 
cepted, it was incumbent on the plaintiff ſpe- 


« Str, 1199, 1200, 
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cifically to prove, the loſs happened in the 
manner he had ſet forth in the declaration. 
But the chief juſtice thought it would be 
unreaſonable to expect certain evidence in ſuch 
caſes; and the plaintiff had the benefit of his 
inſurance. Perhaps this authority alſo may 
be of extenſive application. 


A conſiderable part of the doctrine of in- 
ſurances remains almoſt untouched, or rather 
not diſtinctly alluded to. This reſpects the 
queſtion, in what caſes the inſured ſhall reco- 
ver only for an average loſs, or partial and 
particular damage, or may at once ſeek ſatiſ- 
faction as for a total loſs. The reafoning 
on this ſubje& is very diffuſive, depending on 
the various complications of poſſible events. 
It is therefore difficult to collect rules of a 
general nature. It may however be ob- 
ſerved, that* when goods are damaged, or 
part of them periſh in the voyage, ſo that the 


See Dougl. 23+ &c. 2 Durnf. & Eaſt 407 Kc. 3 Durnf, 
& Eaſt 362,-—Where the declaration claims as for a total loſs, 
an average loſs may be recovered, Dougl. 732. n. but not vice 
Ver/as | 

f Str, 1065.,-—Salvage properly ſignifies the recompence 
paid to perſons, who have aſliſted in ſaving ſhips or goods; but 
it ſeems here uſed as ſynonimous to the value of the things 
faved, 


ſalvage, 


LECT. 46. founded on ſome writing. 133 


falvage, or the value of what is received, 
falls ſhort of the freight to be paid, the in- 
ſured is intitled to demand as for a total loſs : 
and * in moſt caſes capture by an enemy gives 
him the ſame right, without being driven to 
ſeek any benefit from a recapture. But the 
circumſtance of a ſhip, after her arrival, not 
being worth repairing, will not have that ef- 
fect: tho in this reſpect the mercantile law 
of France is faid to be otherwiſe. The? in- 
ſurance is on the ſhip, for the voyage. If either 
ſhip or voyage be loſt, it gives the inſured 4 
right to abandon, and to demand as for a total 
loſs. But unleſs the inſured dp elect to aban- 
don, and alſo give notice, within a reaſonable 
time, of ſuch election, to the underwriters 
concerned, the former can only recover an 
average compenſation, 


Hitherto ſcarcely any but naval policies 
have been noticed. Inſurances * of houſes 
from fire, frequent as they are, have been pro- 
ductive of few controverſial points of litiga- 


© Burr. 683, 1 Wilſ. 191. Dougl. 231. 
I Durnf. & Eaſt 190, 1. i Ibid. 189. 
3 Ibid. 191, * 1 Durnf. & Eaſt 608 &c. 


I See 2 Will, 363. 
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tion. In a caſe of that kind, which hap- 
pened in chancery, it was aſſerted as a gene- 
ral poſition, that it was neceſſary, the party 
inſured ſhould have an intereſt 6r property, 
at the time of the inſuring, and at the time the 
fire happens, 


Inſurances ® on ves are certainly a juſt and 
prudential ſafeguard to perſons, a conſiderable 
part of whoſe property depends on that con- 
tingency. But of late years a practice, highly 
pernicious as a ſpecies of exceſſive gaming, 
and open alſo to many frauds, prevailed, of 
inſuring lives without any intereſt depending, 
and defied the diſcouragement ſo properly 
given by the courts. At length it is effec- 
tually reſtrained by a prohibitory * act of par- 
liament, which declares ſuch merely gaming 
inſurances on lives, and other events, to be 
null and void, and provides, that where any 
intereſt zs depending, the inſured ſhall recover 
only the amount of ſuch intereſt. - 


I ſhall only mention farther in regard to 
inſurances, that* tho the policy contains a 


* 2 Atk. 555. » See Cowp. 788. 
* St. 14 G. III. c. 48. 1 Will. 129. 


clauſe 


LECT. 46. founded on ſome writing. 135 


clauſe for ſettling diſputes by arbitration, yet 
if no reference be depending, or none haye 
been made and determined, an action may 
be brought; for the agreement of the par- 
ties cannot deraign the juriſdiction of the 
king's ſuperior courts: and * that policies of 
inſurance in general may be transferred, ſo as 
to enable the affignee to bring an action in 


the name of the aſſignor againſt the in- 
ſurer. 


It is time to proceed to other inſtruments, 
which may found an action of afſump/it. 
This then is the proper remedy on the writ- 
ten or printed articles or conditions of a public 
auction or ſale. The declaration uſually ſtates 
mutual promiſes of the plaintiff and defend- 
ant to fulfil the terms and conditions ſpeci- 
fied ; and if they be infringed, either vendor 
or vendee may in this mode obtain ſatisfac- 
tion. 


It is not now very uſual to commence this ace 


* 1 Durnf, & Eaſt 26. 
The bidding is only an offer, and not binding on either 
ſide, till the goods are, as it is expreſſed, knocked down, 
(3 Durnf. & Eaſt 148, 9.) 
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tion on any agreement reſpecting lands : but 
in ſome ſuch inſtances it may be brought, as 
by a landlord againſt his tenant, who having 
by a written memorandum, not under ſeal, 
contracted for the leaſe of an eſtate, afterwards 
refuſes to execute the indentures, tho he en» 
ters upon and occupies the farm. And other 
ſimilar occaſions for uſing this action may 
occur between landlord and tenant, where 
there have been agreements in writing, but 
not under ſeal, 


To the caſes, which J have diſtinctly enu- 
merated, muſt be added ſuch promiſes and . 
undertakings as the * ſtatute of frauds abſo- 
lutely requires to be in writing. For by that 
act it is provided, that no action ſhall be 
brought, whereby to charge an executor or 
adminiſtrator upon any ſpecial promiſe, to 
anſwer damages out of his own eſtate, or 


* In 2 Inſtruct. clerical. 108 &c. 113, 4. (5th ed.) there are 
precedents of bringing this perſonal action for damages, for not 
making a feoffment of a meſſuage according to promiſe, for nog 
delivering ſeiſin of land ſold, and for not making a good eſtate 
of land ſold. It is the preſent courſe on theſe occaſions to re- 
ſort to a court of equity ; where, (with a few exceptions) a me- 
morandum in writing of the agreement is requiſite by the ſtatute 
of frauds, as would be the caſe at common law, if ſuck action 
were .now to be brought, | 


t 29C. II. c. 3. | 
9 | ___ whereby 
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whereby to charge the defendant upon any 
ſpecial promiſe, to anſwer for the debt, de- 
fault, or miſcarriage of another perſon, or to 
charge any perſon upon any agreement made 
upon conſideration of marriage, or upon any 
contract or fale of lands, tenements, or here- 
ditaments, or any intereſt in or concerning 
them, or upon any agreement that is not to 
be performed within the ſpace of one year 
from the making thereof, unleſs the agree- 
ment, upon which ſuch action ſhall be 
brought, or ſome memorandum or note there- 
of, ſhall be in writing, and ſigned by the party 
to be charged therewith, or ſome other per- 
fon thereunto by him lawfully authoriſed.” 
The ſame law farther ordains, “ that no con- 
tract for the ſale of any goods for the price of 
ten pounds ſterling or upwards, ſhall be al- 
lowed to be good, except the buyer ſhall ac- 
cept part of the goods ſo ſold, and actually 
receive the ſame, or give ſomething in earneſt 
to bind the bargain, or in part of payment, 
or that ſome note or memorandum in writing 
of the ſaid bargain be made, and ſigned by 
the parties to be charged therewith, or their 
agents thereunto lawfully authoriſed,” Theſe 
clauſes ſeem admirably framed to avoid am- 
piguity, (fo far as actions at law are con- 

| cerned) 
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cerned) and the deciſions on them are ſuch, 
in general, as common reaſon dictates, tho 
they had wanted the authority or ſanction 
of a legal judgment : of theſe, ſome notice 
will be taken in the next lecture: I ſhall 
therefore only at preſent remark, that * it is 
ſufficient, if the memorandum. or note in 
writing be given in evidence, it need not be 
ſtated as ſuch in the declaration. 


«Having treated of theſe ſeveral written 
foundations of actions of afſumpfit, among 
which policies of inſurance, from their com- 
plex and diffuſive nature, took up moſt of our 
attention, I ſhall in the next lecture ſpeak of 
other occaſions of uſing the ſame form of ſuit, 
where no writing intervenes, and ſhall take 
that opportunity of more fully particulariſing 
the nature of the action itſelf, 


» Vent. 361, 2. 2 Vent. 361. Str. 873. 
2 Sal. 519. T. Jon, 158. 
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LECTURE XLII. 


Of actiant of aſſumpfit not founded on any 
writing. 


FAVING in the laſt lecture conſidered 

1 thoſe actions of afſump/it, which are 
founded on ſome writing or memoranduany I | 
proceed to ſuch as ariſe from unwritten pro- 
miſes, and ſhall afterwards ſpeak of the more 
uſual kinds of defence, that may be made to 
this ſuit, 


The promiſe or undertaking, which is the 
| baſis of the action, may be poſitive, expreſs 
and direct, or implied only and raiſed by in- 
tendment of law, on principles of natural juſ- 
tice, Thus if a man employ another in the 
way of his profeſſion or occupation, without 
any mention of reward, law and reaſon impute 
to the employer a promiſe of making a ſuita- 
ble recompence for the buſineſs to be done; 
and he thereby becomes as liable to an action 
of aſſumpſit, as if he had expreſsly ſtipulated 

for 
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for the price. But as the confideration on 
which the promiſe is either made or implied, 
is always the principal object, it will perhaps 
be of greater practical utility to purſue and 
illaſtrate another diſtinction, that namely 
which exiſts between a ſpecial promiſe or 
undertaking, and a more general form, called 
in a barbarous dialect, an indebitatus aſſump- 
Ait; both of which are unavailable without a 
good conſideration. I ſhall keep this latter 
diſtinction chiefly in view, incidentally how- 
ever, under the claſs of ſpecial aſſumpfits, 
referring to promiſes raiſed by implication, - 


I. A ſpecial afſump/it may be brought on 
any poſitive or implied promiſe, executory 
and unperformed, lawful in itfelf, and founded 
on a good confideration. A conſideration is 
here technically uſed, and * ſignifies a cauſe 
or occaſion meritorious, requiring a mutual 
recompence; and it is conſtantly recited in 
the declaration as the ground of the under- 
taking. Without ſuch ſupport, any promiſe 
or engagement is termed nudum pactum, and 
treated as of no avail. Thus * if a man pro- 


* Dy. 336. b. d1iRA 9. 
miſe 
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miſe to build a mill or a houſe for another, or 
the like, he cannot be ſued, without alleging 
a conſideration. So alſo a promiſe made in 
conſideration of friendſhip or affection, or of 
many benefits conferred, is inſufficient in law 
to maintain this action; for thoſe are vague 
and general grounds. | 


The! conſideration ought to be ſome cer- 
tain act, matter or thing, by which the de- 
fendant may have benefit or ſatisfaction, or 
the plaintiff incur ſome trouble or hindrance; 
either a damage to the plaintiff, or an advan- 
tage to the defendant. It may be ſomething 
executed and performed, or of preſent conti- 
nuance, or to be accompliſhed in future. 


1. Thus an act already paſt, as having be- 
come bail for another, and paid the debt, 
may be a ſufficient conſideration to ground 
an aſſumpſit, if it appear to be done at the 
defendant's * requeſt : but if it be merely ſpon- 
taneous, the contrary rule prevails; for then 


© 2 Leon. 30. 1 Vent. 27. Dougl. 728. 

« See 2 Bul, 269. 3 Lev. 366. 1 Cro. 63, 64, T. Ray. 
32. 1 Sid. 57. Cowp. 289. 3 Durnf, & Eaſt 654, 

* FHob. 106. 2 Leon. 224, 5. 3 Lev. 360. 


the 


* 
, 
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the enſuing promiſe is conſidered as ſponta- 
neous too, and will not in general warrant an 
action. 


There is however a diſtinct ſet of caſes, 
where the conſideration alſo relates to time 
paſt, and where it is not neceſſary to allege 
any thing to have been done at the defend- 
ant's requeſt, In ſuch inſtances, the claim is 
founded, not ſimply, or not at all, on the pri- 
vate contract or dealing of the parties, but 
on ſome cuſtomary or preſcriptive right, or 
ſome general principle of legal or moral obli- 
gation. Thus this action lies (and even in a 
general form, like that of the ſtill more com- 
mon indebitatus afſumpfit } for many duties 
and rolls claimed by corporations and others; 
becauſe what a man is /able to pay, the law 
imputes to him a promiſe to diſcharge. In 
theſe caſes, the validity of the cuſtom, and 
the defendant's having brought himſelf into 
a condition of being ſubje& to it, jointly 
form a ſufficient antecedent conſideration to 
found a preſumptive promiſe. On the ſame 
principles, a * general indebitatus aſſumpfit will 
lie for the lord of the manor to recover a fine 


f i Durnf, & Eaſt 616 &, 3 Lev. 261, 2. Dougl. 729. 
8 | due 
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due and aſſeſſed according to the cuſtom on 
an admittance to a copyhold tenement within 
his ſeignory. An action of af/ump/it is alſo 
maintainable, where the demand ariſes by 
virtue of a public or private act of parlia- 
ment. An indebitatus aſſumpſit may likewiſe 
be brought on the judgment of a foreign court, 
without ſtating the original cauſe of ſuit ; 
and this may be conſidered as another caſe of 
legal obligation. But * where the obligation 
is of the moral or equitable kind, and deſtitute 
of legal force, this indeed is a ſufficient meri- 
torious conſideration, but then there muſt be 
a poſitive and expreſs promiſe : as if a man 
promiſe, after he comes of age, to diſcharge 
a juſt demand, contracted during his minority, 
tho not for neceſſaries; or if a certificated 
bankrupt, in affluent circumſtances, promiſe 
to pay the remainder of a debt. So'if an 
executor have received aſſetts, this forms a 
good conſideration, rendering him liable to 
pay a legacy: but whether an expreſs pro- 
miſe of payment is in ſuch caſe requiſite, 
ſeems not explicitly decided; tho ” it was 


> Cowp. 474. Dougl. 10. n. 402, 3- See Dougl. 407. 
722 &c. 727. n. ! Dougl. 4, f. n. 

* Cowp. 290. 2 Durnf, & Eaſt 765, 6. 

1 Cowp. 284—294. n Cowp. 290. 
| ſaid, 
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faid, that he ought to aſſent, if he have aſſetts, 


and that he has no diſcretion or election ; 
which perhaps amounts to the ſame thing. 


2. The conſideration may be of preſent 
duration or continuance. This ſeems to be 
the chief reaſon, relied on by the court, that 
the promiſe was adjudged good, where a 
landlord, in confideration that his tenant had 
paid a certain rent, undertook to fave him 
harmleſs againſt all perſons as to his occupa- 
tion of the farm during the term. For as the 
tenant was to remain in poſſeſſion, the regu- 


lar payment of the rent, as it ſhould become: 


due, was a continuing conſideration. Thus 
if a father, whoſe ſon, having been ſick, has 
been cured by a phyſician, tho unſent for, 
undertake to make a recompence for ſuch 
medical advice, the promiſe is valid; for it is 


ſupported by natural love and affection, joined 


to the recovery of the patient ; this therefore 
and ſimilar inſtances have been treated, and 


juſtly, as founded on conſiderations of pre- 


ſent duration. 


= 1 Leon. 102. 1 Cro. 94. » Leon. 111. 
» Palm. 559— 362. 


3. Laſtly, 
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3. Laſtly, the conſideration may be ſome- 
thing to be accompliſhed in future ; which is 
the moſt common ground of /þectal aſſump/its. 
The declaration, for example, may ſtate, that 
in conſideration the plaintiff would deliver 
to the defendant an indenture to peruſe, the 
defendant promiſed to re-deliver it by a time 
prefixed, or to pay a certain ſum, when he 
ſhould be afterwards required. In ſuch caſes 
the completion of the conſideration, namely, 
in this inſtance, the delivery of the indenture 
by the plaintiff, is poſterior. to the promiſe. 
The declaration therefore ought to aver, that 
the plaintiff has on his part fulfilled the terms, 
on which the promiſe was made, where the 
nature of the caſe will admit of it, or other- 
wiſe he muſt ſtate at leaſt a readineſs of com- 
pliance, with and ſometimes without an ini- 
tiate performance. Of this nature are agree- 
ments to employ others in our affairs for a 
certain or a reaſonable reward, as brokers, 
agents, and all others, to whom goods are for 
any ſpecial purpoſe intruſted. If ſuch per- 
ſons negle& or abuſe their commiſſion, they 
may be ſued for damages in this action, on 
the implied g ſumpſit of acting as their oc- 


4 1 Leon. 297. 


Vor. III, L cupation 
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cupation and good faith require. Here the 
conſideration is in part performed by thus 
employing the defendant ; but as to the reſi- 
due, the plaintiff can only profefs his willing- 
neſs of paying the reward, in caſe the other 
had done his duty. And it muſt be obſerved, 
that a gratuitous undertaking of a truſt may 
oblige the party to careful management: as 
where the defendant without any ſtipulation 
or intention of reward had engaged to con- 
vey the plaintiff's brandy from one cellar to 
another, and by his negligence one of the 
caſks was ſtaved, he was adjudged anſwerable 
for the damage in this action. Sometimes on 
the other hand there is no initiate perform- 
ance of the conſideration. Thus * where mu- 
tual promiſes are ſet forth, the plaintiff need 
only allege an offer or willingneſs to execute 
his part of the undertaking. Such is the 
form in an action for breach of a promiſe of a 
marriage. Mutual promiſes are alſo alleged 
in ſuits brought on many executory agree- 
ments, and in wagering tranſactions. This 
introduced the cuſtom of trying any queſtion, 
intended to be aſcertained by a verdict, in this 
form, a wager being ſuppoſed, that is, reci- 


Lord Raym, gog &c. T. Raym. 32. 
8 procal 


LECT. 47. bt founded on any writing. 147 


procal promiſes to pay a certain ſum by one 
or other of the parties according as the event 
ſhould appear, and the defendant acknow- 
ledging in his plea, that he made ſuch under- 
taking, but inſiſting, that he was right in the 
fact, on which iſſue is thereupon joined. Such 
actions are called feigned iſſues, or iſſues out 
of chancery, when directed by that court to 
be ſo tried. | 


The foregoing obſervations may aſſiſt in 
pointing out the caſes, where a ſpecial aſump- 
ft is the proper means of juridical redreſs. 
I muſt here add, that * if the promiſe ſtand 
merely on the agreement of the parties, not 
being implied by the law, nor the reſult of ſome 
cuſtom, or the like, a regueſt to fulfil it muſt 
be alleged in the declaration ſecially, that is, 
with mention of time and place; for it is a 
material fact; and opportunity muſt be given 
to traverſe and try it; and therefore there 
muſt be denoted a place of trial. Thus a 
man may ſue for breach of a promiſe of mar- 
riage, as well as a woman; but he muſt al- 
lege an er to fulfil the contract. 


* Lut. 231. W. Jon. 56. « Carth. 467, 8. 
L 2 The 
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The principal objections or exceptions, that 
may be taken to this action, ſeem here to 
exact ſome attention. 


If the conſideration be void, impoſſible, or 
illegal, the promiſe is alſo of no effect. Thus 
a * promiſe to pay twenty pounds, in conſi- 
deration the plaintiff would not give his evi- 
dence in a preceding cauſe, will not ſuſtain 
an action; for it is unlawful and iniquitous 
ſo to ſuppreſs teſtimony. If divers conſi- 
derations be alleged, and ſome of them be 
frivolous and void, or inſufficient in matter or 
form, yet if any of them be good, the plain- 
tiff may recover. For the damages ſhall be 
ſuppoſed given for breach of the promiſe, ſo 
far as it is grounded on the good conſidera- 
tion; and © that, which is void, need not be 
proved ; for it is as if it had not been alleged. 
Yet is is ſaid *, that if the jury ind one of the 
conſiderations falſe, the action fails. But if 
one of the conſiderations be not ſimply frivo- 


* 1 Leon. 180. 3 Durnf. & Eaſt 17 &c. 

Y 1 Cro. 149. 848. 1 Sid. 38. 

* 2 Cro. 127, 8; tho 4 Leon. 3. cont; but ſee Dougl. 668, 9. 
* 1 Cic. 848. 


lous 
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lous or void, but * illegal or immoral, this 
completely vitiates the promiſe. So whatever 
be the conſideration, if the © undertaking be 
to do an unlawful thing, it is void; as to give 
money for a preſentation to a donative, for it 
is ſimony. A general reſtraint on trade is 
illegal, but a partial one allowed. A promiſe 
therefore not to ſet up a certain trade at all, 
tho made on a good conſideration, is void. 
If on the other hand the reſtraint be confined 
to a particular town or the like, it may be 
valid. But if part of a promiſe, or one of 
the things undertaken, be illegal, it vitiates 
the whole. Laſtly", both parties muſt be 
abſolutely bound by the terms of the contract, 
or both at liberty to recede. 


In the laſt lecture we ſaw the neceſſity, in 
ſome caſes, of a memorandum in writing, ac- 
cording to the requiſition of the * ſtatute of 
frauds. It may be proper here to notice 
(among the objections to actions of a/ſ/ump/it } 
ſome conſtructions, that have been judicially 


u 1 Cro. 199, 200. 2 Wilſ. 133, 4 Burr. 924 &c. 
© 1 R. A. 18. 3 Cro. 337, 8. 353, 4. 361. 

«* Wms. 181. Str. 739. 3 Br. parl. ca. 349. 

* T, Jon. 84. f 3 Durnf. & Eaſt 653. 4+ 
629 C. II. c. 3. 
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made upon that law. As to the clauſe then 
reſpecting ſales, an auctioneer, after goods 
are (in the familiar phraſe) knocked down at 
a certain price, is to be confidered as an agent 
for the buyer as well as the ſeller ; and con- 
ſequently the entry in his books is ſufficient to 
ſatisfy the relative proviſion of the act. It has 
alſo been ruled, that this clauſe means pre- 
ſent and immediate ſales, and does not include 
executory contracts, where goods are beſpoke, 
and time is given by ſpecial agreement, for 
the delivery of them, and payment of their 
value. Another clauſe of the ſtatute relates 
to agreements not to be performed within a 
year. But contingencies are not thereby af- 
fected. A * promiſe to marry at the plaintiff's 
father's death, or to leave to any perſon a 
legacy for a good conſideration, are valid. 
For the ſtatute means agreements expreſsly 
and ſpecifically ſtipulated to be performed at 
a more diſtant period than the ſpace of a year, 
Laſtly, as to the proviſions, which relate to 
undertaking for the debt of another, the ® diſ- 
tinction is, that an original promiſe is out of 
the ſtatute, a collateral promiſe is within its 


* Burr, 1921, 2. i Str. 506, * Str. 34. 
Burr. 1278. m x Wilſ. 306. Lord Raym. 1085. 


operation. 
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operation. An original promiſe is where the 
promiſer makes himſelf liable to be reſorted 
to and ſued as an original debtor; as if one 
fay to a tradeſman, © fend goods to J. 8, and 
I will pay you; ſuch promiſer, and not J. 8, 
is the perſon ſubject to an action; this caſe 
therefore is not within the ſtatute, and the 
undertaking need not be in writing. But if 
a man come with another to a ſhop, and the 
ſhopkeeper ſay, I will not ſell um the 
goods, unleſs you will undertake, he ſhall pay 
me for them,” and the other promiſe accord- 
ingly ; or if a man order goods to be ſent to 
J. 8, and ſay, © zf be do not pay you, I will;“ 
theſe and fimilar promiſes are collateral, and 
required by the ſtatute to be in writing: 
which ſeems to be generally the caſe where 
the perſon, for whoſe uſe goods are delivered, 
is liable at all as a debtor for them; and it 
makes no difference, whether the promiſe be 
before or after the' delivery of the goods. 


It muſt alſo farther be remembered, that 
this is a mere perſonal action. It lies for and 
againſt perſonal repreſentatives, but not for 
an heir on a promiſe to his anceſtor, We 


* Cowp. 227. Fitzgib, 303. 2 Durnf. & Eaſt 80, 81. 
L 4 have 
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have before ſeen, that it cannot be brought 
on * any writing under ſeal ; therefore, for ex- 
ample, not on an indenture of leaſe for the rent 
thereby reſerved. Neither, as it was an- 
tiently* ſaid, will the law imply any promiſe 
to pay the rent on a parol leaſe; for (in the 
technical phraſe) the demand ſavors of the 
realty, and there are other remedies, by ac- 
tion of debt, (tho that too is a perſonal ſuit) 
and by diſtreſs. But * if there be in fact a 
collateral and expreſs promiſe to pay the rent, 
and no deed executed under ſeal, it may be 
recovered in this mode; becauſe it appears, 
that the promiſer intended to give the plain- 
tiff this additional remedy. This“ action is 
alſo maintainable to obtain a recompence for 
the occupation of the plaintiff's land by his 
permiſſion, where there is no ſtipulation for 
any preciſe rent. The declaration ſtates a 
promiſe of the defendant to pay ſo much as 
the landlord reaſonably deſerved to have 
{quantum meruit for ſuch permiſſion : which 
promiſe may be implied by the law. For 


* Nor yet on either an implied or actual promiſe, where the 
plaintiff, not ſatisfied therewith, or not chooſing to rely thereon, 
has taken a bond as a ſecurity for his demand, on which he ought 
to proceed. (2 Durnf. & Eaſt 104.) 

1 R. A. 7.1. 23. 28. 13 Lev. 150. 

* 3 Mod. 73. Skin. 238. 242. | 

| | there 
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there vida no certain rent, the plaintiff 
could neither diſtrain, nor properly perhaps 
bring an action of debt; this feems the 
plaintiff's genuine remedy: if therefore it 
may be allowed at all, the promiſe may well 
be implied; and tho a preciſe rent was agreed 
for, (and conſequently there was an actual 
promiſe of payment, which however the 
plaintiff has not evidence to prove) yet in this 
way he may recover ſatisfaction. Scarce any 
thing is more uſual than ſuch action of /- 
fumpfit for the uſe and occupation of the 
plaintiff's houſe by his permiſſion, which alſo 
being real eſtate, the ſame objection, if any, 
might in that caſe be alleged againſt imply- 
ing a promiſe of making adequate compen- 
fation, I have entered thus fully into the ſub- 
ject, as a matter of general utility, unaided by 
any ſolemn deciſion in point. But I under- 
ſtand the prevailing practice to be, to bring 
aſſumpfit for land, occupied by the plaintiff's 
permiſſion, without any ſcruple or objection 
founded on the old books to the contrary. 


In the laſt, as well as ſome former in- 
ſtances, the ſuccinct form of an indebitatus 
afſumpfit may be purſued: but the connection 
of the general doctrine led to the mention of 
thoſe 
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thoſe caſes. Before we quit the immediate 
view of ſpecial afſump/its, there is this diſ- 
tinction to be attended to, that if the particu- 
lar contract continue open and undetermined, 
it muſt be ſtated in the declaration, and the 
plaintiff can only recover damages in ſo much 
as it has been infringed ; but if ſuch contract 
be reſcinded by mutual conſent, or otherwiſe 
at an end, and money have been paid under 
it, the ſum ſo paid may be recovered under 
the ſummary form of money had and received 
to the plaintiff's uſe ; that is, provided there 
was nothing illegal in the contract; for the 
court will not aſſiſt the recovery back of 
money paid on an illicit tranſaction. It may 
alſo be proper to exemplify, on the preſent 
occaſion, the advantage of ſeveral counts in 
the declaration. If then, for inſtance, the 
cauſe of action be an engagement to take 
the plaintiff as chief mate of a certain ſhip 
during a deſtined voyage, he may ſet forth a 
promiſe to pay him the wages contracted for, 
and to allow him the uſual perquiſites and 
advantages in trade of perſons in that capa- 
city. His right to ſuch emoluments may 
depend chiefly upon uſage, or for ſome reaſon 
* 1 Durnf. & Eaſt 136. 


© Doug!. 468 Kc. 3 Durnf. & Eaſt 266, 7. 
may 
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may not be eaſily eſtabliſhed, ſo that he can- 
not prove any certain profit, which he might 
have ſo gained. A verdict therefore may be 
taken on the ſecond count, in which the 
wages only are mentioned. Thus the decla- 
ration, ſo framed, may give him an opportu- 
nity of proving all that he can, and of ſecur- 
ing the benefit of what he actually proves. 
And it muſt be farther obſerved, that * when 
a plaintiff fails of proving the caſe ſtated in 2 
ſpecial count, after an attempt for that pur- 
poſe, it is now the courſe to permit him to 
go into evidence even on the general counts, 
(of which I am next to ſpeak) if” the plain- 
tiff have given notice that he means to rely on 
them, as well as on the other ſpecial ground ; 
the neceſſity of which notice is in order to 
prevent a ſurpriſe on the defendant. 


II. In the general counts the ſuccin& form 


of an indebitatus aſſumpſit obtains, the decla- 
ration briefly ſtating, that whereas the defend- 


u Or perhaps he may not be able to prove, that an allow- 
ance of theſe emoluments made a part of the contract; as it 
ſeems he ought to do; for a contract being intire in its nature, 
mult be proved as laid; tho a plaintiff is not bound to ſtrict 
proof of all the averments in his declaration, containing, for in- 
ſtance, matter ſubſequent to the contract, and by way of induce- 
ment to the action. (3 Durnf. & Eaſt 646.) 

* Dougl. 651, 7 1 Durnf. & Eaſt 134. 
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ant was indebted to the plaintiff by virtue of 
the cauſe therein mentioned, in confideration 
thereof he promiſed payment. The three 
moſt common counts, framed in this way, are 
for money had and recerved by the defendant 
for the plaintiff's uſe, money lent and advanced 
to the defendant, and money pard, lard out, 
and expended for his uſe ; which * two latter 
tranſactions muſt have been at his ?mfance and 
requeſt. The ſame conciſe form is purſued for 
the price or worth of goods fold and delivered, 
and for work and labour performed for the 
defendant, either generally, or in ſome pro- 
feſſion or trade, with a charge occaſionally of 
materials found as well as workmanſhip. It 
* has been adjudged maintainable for the pe- 
nalty forfeited by a by-law ; (but debt is 
there a more proper action ;) it * lies alfo by 
a perſonal repreſentative for the arrears due 
on a compoſition for ſmall tithes ; (and I ap- 
prehend for the rector or vicar during the in- 
cumbency;) it may be brought, as before 
obſerved, for the uſe and occupation of a 


2 See 1 Durnf. & Eaſt 21. 3 Durnf. & Eaſt 423. 

2 Lev. 252. 

b So for other eccleſiaſtical dues, as the profits of a dona- 
tive before, and of a perpetual curacy after, licence by the bi- 
ſhop. (1 Durnf. & Eaſt 403, 4.) | 
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houſe, or of furniture or the like, by the 
plaintiff's permiſſion ; for the freight of goods; 
by © one partner in trade againſt another for 
money received to the ſeparate account of the 
former, and unduly carried to the partner- 
ſhip account; and in ſuch other familiar in- 
ſtances, where the demand accrues more from 
reaſon and the known commerce of the 
world than any ſpecial and poſitive contract 
or agreement. The fingle count, in particu- 
lar, for“ money had and received has been ſo 
liberally extended in its application, that * 
where the defendant has received money, 
which ex quo et bono ought to be deemed as 
belonging to the plaintiff, this brief formulary 
may be adopted, without ſtating the ſpecial 
circumſtances on record, which are to be 
given in evidence at the trial. For * neither 
party on this occaſion can avail himſelf of 
defects of form. And this mode is equally 
beneficial to the defendant, and the moſt fa- 
yorable way, in which he can be ſued; he 
can be liable no farther than to the amount 
of his actual receipts, and againſt them he 
may go into every juſt defence, upon the ge- 


© 2 Durnf. & Eaſt 476 &c. 4 Burr. 1010. 
© Cowp. 807, Burr. 1010. 2133, 4+ 
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neral iſſue, without ſetting it forth on record in 
a ſpecial plea ; which might be attended with 
expence, hazard and inconvenience ; thus he 
may prove even a releaſe without pleading it ; 
he may claim every equitable allowance ; he 
may protect himſelf by every thing, which 
ſhews, that the plaintiff ex 2quo et bono is not 
intitled to the whole, or to any particular quan- 
tum, of his demand. This * common count 
for money had and received is available 
where any fum has been paid by miſtake; 
and which there was no ground in conſcience 
to claim, or upon a conſideration, which hap- 
pens wholly to fail, or has been got through 
impoſition, extortion, or oppreſſion; or where- 
ever the defendant, upon the circumſtances 
of the caſe; is obliged by the ties of natural 
juſtice and equity to refund the money. For 
in all theſe inſtances, the law implies a pro- 
miſe of making ſuch reſtitution of the money 
really due. But where the plaintiff has paid 
a demand, which the poſitive laws of the 
country did not indeed oblige him to diſ- 
charge, which however the defendant may 
with a ſafe conſcience retain, (as a debt which 


Burr. 1012. 1 Durnf, & Eaſt 134. 286, 7. 387. 2 Durnf. 
& Eaſt 370. 
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might otherwiſe have been barred by the 
ſtatute of limitations) this action lies not to 
have ſuch money refunded. Neither is it 
maintainable (* for it has been compared to a 
bill in equity) in order to recover any unrea- 
ſonable and exorbitant demand. The three 
common counts, and alſo ſometimes a fourth, 
(ſtating that the plaintiff accounted with the 
defendant, and the latter being found in ar- 
rear to a particular amount, promiſed to pay 
it) are frequently ſubjoined in the ſame de- 
claration, where a ſpecial agreement is pre- 
viouſly ſtated ; that if either the matter or the 
proof of the circumſtantial narrative be de- 
fective, the plaintiff may ſtill have an oppor- 
tunity of ſucceſs. 


What remains to be ſaid reſpects actions of 
aſumpſit indiſcriminately. The general iſſue is 
that the defendant / non aſſumpſit did not pro- 
miſe and undertake in the manner alleged. The 
particular kinds of defence, and how far they 


d 21 J. I. c. 16. i Cowp. 793. 

* 2 Durnf, & Eaſt 370. 

Which is here uſually ſpecified with more exactneſs in the 
declaration than in the more common counts; but the preciſe 
ſum need not be proved. (Bull. nifi prius 127, See Dougl. 
665 Kc. 3 Durnf. & Eaſt 643 &c.) 


are 
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are neceſſary to be fet forth in a ſpecial plea; 
may in ſome meaſure be collected from what 
has already been obſerved, If the © ſtatute 
of limitations be infended to be relied upon, 
the defendant muſt plead, that he did not un- 
dertake within fix years, for he cannot take 
advantage of this lapſe of time upon the gene- 
raf iſſue. But if a promiſe be made ten 
years before to do a thing upon requeſt, and 
the requeſt be made within the limited time; 
the ſtatute is no bar. And if* a defendant 
within fix years make a new, and even a con- 
ditional, promiſe, as by ſaying, © prove the 
debt, and I will pay you,” which condition is 
effected, or if he acknowledge the juſtice of 
the demand, either of theſe occurrences re- 
vives and maintains the right of action. The 
ſtatute alſo itſelf provides, that the plaintiff 
ſhall not be obliged to ſue within the fix 
years, if he or ſhe have labored under the 
diſabilities of infancy, coverture, inſanity, or 
impriſonment, or reſided beyond the ſeas: 
Any therefore of theſe incapacities (except 
indeed inſanity, for a man is not allowed, as 
| it 

m 21 J. I. e. 16. * 1Lev. 110, 1. * 1Lev. 48. 

P 1Sal. 29. 5 Mod, 425, 6. Carth. 470, 1. See 2 Durnt. 


& Eaſt 760 &c. . 


4 See 2 Black. comm. 291, 2; where the reaſonableneſs of 
this 
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it is expreſſed, to ſtultify himſelf) may be 
alleged in the replication as an anſwer to 
the beforementioned plea. But * the judges 
would not conſtrue the equity of the ſtatute 
to extend to caſes where the Af endant had re- 
ſided abroad, till a new * ſtatute expreſsly or- 
dained, that in ſuch caſe it ſhould be ſuffi- 
cient to ſue within the limited time after his 
return. 


To this action of gſumpſit may alſo be 
pleaded a judgment heretofore recovered for 
the fame demand. For the plaintiff muſt by 
law © proceed on ſuch judgment, and not har- 
raſs the defendant with the coſts of two ac- 
tions on the /aine original ground. This de- 
fence is too frequently abuſed for a ſham plea, 
as it is called, that is, without any foundation 
in truth, and intended only for delay. 


this eſtabliſhed rule of law ſeems intended to be im- 
peached. 

2 Sal. 420. Carth. 136, 7. 1 Sho. 98, gg. 

4 A. c. 16. F 19. 

t He may either ſue out execution on ſuch judgment, or 
ground a new action on that ſolid ground. But if he bring a 
new action, pending a writ of error, on the former judgment, and 
Obtain a ſecond judgment, he will not be allowed to take out 
execution thereon, according to the a foriiorz reaſoning of the 


court, as on a hew point. (3 Duraf. & Ealt 643.) 
Vorl. III. M Another 
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Another plea in bar is that the defendant 
was an infant within the age of twenty- one 
years at the time of making the ſuppoſed pro- 
miſes in the declaration: to which it may be 
* replied, that the cauſe of action was for ne- 
ceſſaries provided for the defendant, as for 
inſtance clothing and apparel ſuitable to his 
degree; or that the defendant ratified the 
undertaking after his age of majority. Indeed 
it is ſaid *, that non- age is not neceſſary to be 
pleaded; but may be taken advantage of in 
this action under the general iſſue, becauſe it 
ſhews, that there was no valid contract at the 
commencement, which goes to the giſt of the 
action; tho it ſeems more fair and candid to 
give notice on record of ſuch defence, and not 
to ſurpriſe the plaintiff with an unexpected 
head of evidence. 


It is uſual alſo to plead or give notice of 
a” /ett-off, that is a mutual debt or croſs de- 
mand by the defendant, with the manner, in 


» See Vol. I. 402 & n. and the authorities there cited, 

* Gilb. C. P. 65. Y St. 2 G. II. c. 22. 113 8G. II. 
C. 24. F 4, both commented on 3 Durnf. & Eaſt 65 &c. and 
ſee 2 Durnf, & Eaſt 478. In caſes of bankruptcy, a croſs de- 
mand, in diminution of the claim of the aſſignees, may be 
proved under the general iſſue without notices (2 Durnf. & 
Eaſt 115, 6.) 
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which it aroſe. And * it muſt be alleged as 
due at the commencement of the action, not 
at the time of the plea pleaded merely. In 
ſuch caſe the parties are alternately plaintiff 
and defendant. And if the croſs demand or 
part of it be of earlier date than the fix years 
laſt paſt, that objection may be replied. to it, 
in like manner as the ſame may be pleaded in 
bar to the declaration, | 


Another courſe, very frequently taken by 
the defendant in af/ump/it, is to plead a ten- 
der, or that he, at a time and place particu- 
larly alleged, “offered the plaintiff a certain 
ſum, which he always hath been and tiil is 
ready to pay, and brings into court.” This 
may be pleaded by leave of the court after the 
general iſſue, or as one plea ſetting forth, 
that the defendant did not undertake” 
(meaning that the plaintiff has no juſt de- 
mand, no right of action) except as to the 
ſum tendered. It appears therefore to go 


2 3 Durnf. & Eaſt 186 &c. Str. 1271. 

d See 3 Durnf. & Eaſt 683 &c. 

© It has not been yet determined, that a tender is bank neter 
is at all events a good tender; but it is certainly available, un- 
leſs objected to at the time, (3 Durnf. & Eaſt 554.) 


4 See Carch. 133. 
M 2 in 
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in bar of the damages, not of the action. For 
the plaintiff is intitled to take the money 
out of court; and if he thinks it inadequate 
to his demand, may proceed to the trial of 
any iſſue, that is or may be joined in the 
cauſe. If no more be proved to be due than 
the ſum ſo tendered, the defendant will have 
a verdict. Otherwiſe the plaintiff will take 
a verdict for the money due, deducting what 
has been tendered ; becauſe that he may take 
out of court, without including it in the 
judgment. It muſt be noted, that money 
thus paid into court amounts to an admiſſion 
or acknowledgment of debt; and the de- 
fendant cannot afterwards plead that he did 
not undertake within ſix years, under the 
protection of the * ſtatute of limitations. 


Altho actions of a//ump/it are conſidered as 
arifing ex contractu, and not ex delicto, that 
diſtinction reſpects only the origin of the cauſe 
of ſuit; which (as we have ſeen) is ſome 
promiſe poſitive or implied. But it does not 
follow, that the defendant is free from the 
legal imputation of blame. His ſubſequent 


* See Lord Raym, 774, 5+ f Bunb. 100. 
s 21 J. I. c. 16. d Gilb. C. P. 65, 
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breach of promiſe may be looked upon as 
fraudulent and injurious: and an afſumpfit is 
legally ſtiled an action of treſþaſs on the caſe 
upon promiſes. Formerly therefore the plea 
of © not guilty” was uſed as the general iſ- 
ſue: and * it is ſtill effectual, that is, the ob- 
jection comes tco late, after a verdict. Theſe 
are the reaſons, that in this action the defend- 
ant is not allowed to wage his law; which 
is never admitted, where any treſpaſs, de- 
ceit, or injury is alleged in the declaration. 


The obſervations, that have been made, and 
the caſes that have been inſtanced, may ſuffice 
in ſome meaſure to explain the nature of this 
very common and equitable action. 


I ſhall here ſubjoin, that if an executor or 
adminiſtrator be ſued in this mode, and there 
are debts of a ſuperior nature, as by bond or 
judgment, remaining unſatisfied, they“ ought 
to be pleaded as having a priority. For other- 


i 1 Lev. 142. * Rep. B. R. temp. Hardw. 173, 4. 

1 1 Inſt. 295. a, 

m 3Lev. 113, 4, 5.— l have before (Vol. II. 417, 8& n.) 
in ſome meaſure noticed the order, in which a perſonal repre- 
ſentative ought to pay the debts of his teſtator or inteſtate, 
The ſubje& is attentively conſidered in 4 Burn eccl. law 252 


&c. (ed. 1767). 
M 3 wiſe 
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wiſe a general judgment may be obtained 
againſt ſuch perſonal repreſentative in this 
action; and he may afterwards be liable, if 
the aſſetts of the teſtator or inteſtate prove de- 
ficient, to diſcharge a ſpecialty creditor out 
of his own effects. And it may be proper 
alſo to note, that if a debtor appoint his credi- 
tor one of the executors named in the will, 
which ſuch creditor does not prove, nor act 
as executor, his legal remedy .is not extin- 
guifhed, but he may ſue the acting repre- 
ſentative of the teſtator. This rule of law, 
of general importance, was only cleared from 


doubt by a late very equitable adjudication. 


Having now finiſhed our inquiries concern- 
ing ſuch perſonal actions as ariſe ex contractu, 
J ſhall next conſider ſuch as proceed ex delicto, 
and are not ſuppoſed to be accompanied with 
force, Theſe are called“ ſpecial actions on 
the caſe,” and will be the ſubjects of the two 
following lectures. 


» 3 Durnf, & Eaſt 557 &c, 
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LECTURE XLVIII. 


Of actions upon the caſe, and firſt of thoſe 
brought for injuries affetting the plaintiſf's 
perſon, namely bis reputation, ſafety, and 
health, and of other nuſances. 


E are now to conſider perſonal ac- 

tions ariſing ex delicto, ſimply from 
tort or wrong, where no breach of any con- 
tract is ſuggeſted, and no forcible violence 
imputed to the defendant. This negative 
deſcription is the only one, that can eaſily be 
given of what are denominated a&tions of treſ= 
paſs on the caſe. It would, I believe, be im- 
poſſible to recount all the occaſions of bring- 
ing theſe anomalous ſuits. Every civil right, 
affecting our perſons or our property, may be 
attacked by injuſtice, and that injuſtice may 
again be multifariouſly diverſified in acts of 
open malice or ſecret fraud. 


The praiſe of deviſing and ordaining a ge- 
neral remedy, to be applied to caſes not ſpe- 
| M 4 cially 
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cially provided for, is due to a very early par- 

liament. The * ſtatute, in the uncouth Latin 

of the times, has the following expreſſions : 

te quotienſcunque de cetero evenerit m cancellaria 

quod in uno caſu reperitur breve, et in conſimili 

caſu cadente ſub eodem jure et ſimili indigente 

remedy concordent clerici de cancellaria tn brevi 

faciendo, vel attermment querentes in proximo 
parhamento, et {cribant caſus in quibus concor- 
dare non Paſſunt, et referant eos ad proximum 
parliamentum, et de conſenſu juriſperitarum fiat 
breve, ne contingat decetero, quod curia diu de- 
Aciat querentibus in juſtitta perquirenda.” To 
this ordinance the frequency of actions upon 
the caſe may be referred. Indeed before the 
paſſing of this law, they are ſpoken of by 
Bracton, the writs, on which they are found- 
ed, beirg there called magy/7raha, occaſionally 
deviſed by the maſters or clerks in chancery, 
in oppolition to the breuia formata, for which 
there was an eſtabliſhed form.——We have 
before ſeen, that the more legal denomina- 
tion of an action of a/ump/it is that of treſpaſs 
rpon the caje upon promijes, The * encourage- 
ment 


» Weſim. 2. 13 E. J. e. 24. f. b L. v. c. 17. 413: b. 

e The determination, which is {uppoſed chiefly to have mul- 
brled actions of apumfit, \ 18 Slade's calc 4 Co, 91. a.—95. b.— 
CC The 
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ment therefore given to that mode of ſuing 
alſo, eſpecially where the promiſe is raiſed 


The plaintiff fold his crop of wheat and rye growing at a deno- 
minate price to the defendant, ſued in this form, and obtained 
a verdict. It was objected, 1. that debt, and not ut, was 
the proper remedy; 2. that by the plaintiffs bringing the lat- 
ter, the defendant was unjuſtly deprived of the benefit of 
waging his law. But the court decided in favor cf the action, in 
conformity to a long ſeries of precedents, and for this ſolid rea- 
ſon, that © every executory contract imports a promiſe to fulfil 
„„ think, in effect, had been adjudged long be fore, tho 
indeed in that caſe debt would not have la, and tho the court 
doubted on another point, viz, whether the damages would in- 
clude the time to come. (4 Co. 94. b. Dy. 113. a.) As to de- 
priving the defendant of waging his law, it was thought, the 
practice merited diſcouragement, as a temptation to perjury. 

It is ſurpriſing, that Slade's cafe ſhould have taken ſo much de- 
liberation. and ſtill more, that | it ſhould have been fo diſreſpect- 
fully treated as in Vau. where the impropriety is urged, 

of turning one ſpecies of F founded ſolely on contract, as 
debt, into a different ſpecies, as unt, which ſuggeſts a 
wrongful and fraudulent breach of promiſe. What great dif- 
ſerence is there as to the imputation of blame, between unjuſtly 
detaining (as it is conſtantly expreſl cd) a lau ful debt, and 
breaking a lawful promiſe ? Certain i: is, the converſe propo- 
ſition was always clear law, viz. that a demandant, for example, 
intitled to ſue an aſſize, which is guerela, and imputes tert to the 
tenant, might have waived his poſſeſſory remedy, and imme- 
diately reſorted to his writ of right: (Booth 1. 94.) and in 
Bracton's time a plaintiff had ſometimes his choice of various 
writs on the ſame occaſion. (Bract. l. v. c. 17. 413. b.) But 
ſtrange as it is, there ſeems to be an error in giving judgment 
in Slade's caſe in one reſpect, viz. where it is laid that for ac- 
tions of afſump/it, there was a ſettled form in the regiſter. (4 Co. 
94. b.) 1 have found no ſuch thing in that venerable repoſitory. 

On the contrary it appears, that the count in an action upon pro- 
miſes, even in Henry the ſixth's time, varied very much from 
the preſent form, and that in his grandfather's reign the ſuit was 
much diſcountenanced. (F. N. B. 21 3 Hal. ad. loc.) 


by 
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by equitable implication only, may partly de- 
pend on this ſame ſtatute. But this equita- 
ble remedy was ſlowly and reluctantly intro- 
duced into our juridical ſyſtem. 


Of the injuries, that may be proſecuted in 
an action on the caſe, I ſhall firſt conſider 
thoſe, that affect the perſons of men, among 
which are the more atrocious ſpecies of 
wrongs, and ſhall then advert to thoſe, that 
invade their property. - Under this diſtinc- 
tion, by enumerating ſome, I ſhall endeavor 
to point out the nature of all the wrongs, 
for which a ſatisfaction in damages may thus 
be ſought. 


The law cannot always prevent attacks on 
the reputation, ſafety, health, and quiet of thoſe 
under its protection ; but in this mode it ſeeks 
to procure a compenſation to the party ag- 
grieved. Theſe then are the kinds of action- 
able injuries intended chiefly to be ſpoken 
of in the remainder of this diſcourſe. 


There are few rights, of which men are 
more jealous than that of reputation ; and few 
injuries more pernicious in public and private 
conſequences than falſe and malicious ſcandal. 


This 
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This action on the caſe is the remedy for de- 
famation, whether by words ſpoken, or A- 
bels uttered. But to prevent the perjury of 
witneſſes and a multiplicity of frivolous ſuits, 
it is laid under two very juſt reſtraints by the 
ſame * ſtatute. For firſt an action for ſlander- 


ous words muſt be commenced within two 
years next after the words ſpoken ; and ſe- 
condly, if the damages recovered be under 
forty ſhillings, the plaintiff is intitled to no 


4 Sir William Blackſtone mentions (4 Black. comm. 151.) 
that by the law of the twelve tables at Rome, libels were made 
a capital offence : adding, that before the reign of Auguſtus, the 
puniſhment became corporal only: for which he cites, Hor. ad 
Aug. 

9 uinetiam hex 


Pænague lata, malo guæ nollet carmine quenquam 
Deſcribi; werttre modum formidine fuſtis. 


But this paſſage is ſo far from denoting any mitigation of puniſh- 
ment, that it plainly alludes to that very decemviral law, which 
inflicts the capital ſentence: tab. vii. © gui pipulocentaſit car- 
menve condifit, quod infamiam faxit flagitiumve alteri, fuſte ferito.“ 
* Fufte autem ferire oft ad necem cædere.“ (Gravin. de j. n. g. et 
xil, tab. 5 55.) It is remarkable, that Cicero, contrary to his 
general humanity, mentions the ſanguinary law of the twelve 
tables with applauſe; giving a, very juſt reaſon, why libellers 
ſhould be puniſhed, but which, I think, does not extend to vin- 
dicate their puniſhment with death: præclare: judiciis enim ac 
magiſtratuum diſceptationibus legitimis propefitam vitam, non poeta- 
rum ingeniis habere debemus, nec probrum audire, niſi ed lege, ut 
reſpondere liceat, et judicio defendere, (Cic. de rep, I. iv, frag · 
ment.) 
* 21 J. I. c. 16. 


more 
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more coſts than the damages ſo aſſeſſed amount 
unto. But it has been adjudged, that nei- 
ther of theſe clauſes extend to caſes, where 
ſpecial damage in conſequence of the ſlander 
publiſhed, is ſtated in the declaration and 
proved at the trial. 


The Roman civil law allowed a ſhorter pe- 
riod, within which an action of ſlander muſt 
have been commenced, i autem in rixam 
inconſulto calore prolapſus, Bomicidii convicium 
objeciſti, et ex eo die annus exceſſit, cum injuria- 
rum attio annuo tempore preſeripta fit, ob in- 
juriæ admiſſum conveniri non potes.” © Inju- 
riarum * attio ex aquo et bono eff, et difſimula= 
tione aboletur,” - 


Beſides the checks in the ſtatute above re- 
ferred to, it muſt be obſerved, that every op- 
probrious expreſſion, tho highly contumelious, 
is not, by our law, ſufficient to maintain an 
action. What words ſhall be deemed action- 
able has been a frequent topic of diſcuſſion in 
our courts, The caſes are very numerous, 


f Bull. niſi prius 11. * Cod. le. ix. t. 35+ J. LL 
Þ Dig. I. xIvii. t. 10. l. 11. 5 1. 


ſometimes 
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ſometimes irreconcileable, and often decided 
on very unſatisfactory reaſoning. 


Ambiguous words may be very ſcandalous 
or very innocent according to different inter- 
pretations. In theſe caſes the old rule was, 
that ſuch equivocal expreſſions ſhould be 
taken in mitiori ſenſu. This abſurdity has 
been long exploded ; and they are now to be 
conſtrued neither rigidly nor mildly, but ac- 
cording to their genuine import, and the 
common underſtanding of thoſe who hear 
them, 


The words, that are moſt univerſally ac- 
tionable, are ſuch as charge men with felony, 
perjury, and many other, if not all, indictable 
offences, and ſuch as malign them with hav- 
ing (not merely with having had) an infec- 
tious diſeaſe. 


1. But here the firſt diſtinction, which I 
ſhall make, is, that ſuch calumny and ſlander, 
as a private perſon could not fue for, if it be 


1 Bull. nifi prius 4. 1 Freem. 222. & 2 Mod. 159: per 
Scroggs J. (who may be here named much to his honour) 
B. R. Hardw. 339. Fitzgib. 254. 
kz Lev. 233. Al. 11. 2 Durnf. & Eaſt 475, 1 Freem. 49. 


ſpok-n 
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ſpoken of a lord of parliament, or great officer 
of the realm, is actionable by the ſtatute 
2 R. II. ſt. 1. c. 5, and the defendant is liable 
to impriſonment, on obvious grounds of 
public policy. By this act, and a more an- 
tient one, to which it refers, the impriſon- 
ment was to laſt till the defendant found or 
brought into court the firſt inventor of the 
ſcandal. By the ſtatute 12 R. II. c. 11, the 
puniſhment was to be by advice of the council, 
The impriſonment, I apprehend, is now diſ- 
cretionary in the court, as to its duration, and 
ſuch ſentence ſeems not a neceſſary part of 


the judgment. 


An'“ action of ſcandalum magnatum may be 
maintained by a viſcount*, tho that dignity 
was created ſubſequent to any of the before- 
mentioned ſtatutes, or by any * peer of Scot- 
land, tho not one of the ſixteen elected to the 
Britiſh parliament. 


n Weſtm. 1. 3 E. I. c. 34. 

2 In 4 Bac. abr. 405, it is ſaid to be holden, that a woman, 
noble by birth is not intitled to this action: which ſeems a rea- 
ſonable opinion, as conſiſtent with the rule of not extending a 
penal ſtatute : but in the book there cited, (Crompt. of courts 
34+ a.) it is only made a queſtion, and without any diſtinction 
of nobility by birth or marriage. 

* 3 Cro. 136. Pal. 565. Com. 439, 440. 


This 


L. 48. for injuries affecting the perſon Sc. 175 


This action“ of ſcandalum magnatum is not 
reſtrained by the ſtatute of limitations above 
alluded to, but it may be brought after two 
years are expired from the ſpeaking of the 
words. It partakes of the nature of crimi- 
nal proſecutions in this alſo, that * the plain- 
tiff is not intitled to coſts, tho he obtains a 
verdict, Ty 


2. Secondly, perſons of inferior rank may 
ſupport actions for defaming them n reſpect 
to their particular ſtations in life. Thus to 
ſpread a calumny of a member of parliament 
as ſuch, of a judge or other magiſtrate as 
ſuch, or to reflect upon one engaged in a pro- 
feſſion in regard either to his competence or 
integrity therein, is actionable. To ſlander 
a man alſo in the way of his trade is a ſuffi- 
cient ground of action, without averring any 
particular damage, as the loſs of cuſtomers. 
But if the words be obſcure, the declaration 
muſt contain a colloquium, that is, that they 
paſſed in a converſation concerning ſuch 


plaintiff's trade, 


13 Cro. 535. Lit. 342. * 2 Sho. 506. 4 Co. 16. 2. 
2 Vent. 265, 6. t 1 R. A. 60, 61. Fitzgib. 254. ; 
* Mod. 19. 


3. A 
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3. A third diſtinction to be attended to is, 
that words not act ionable in themſelves may 
become ſo where any ſpecial damage in con- 
ſequence of them accrues, as if they be ſpoken 
of a young maiden, by means whereof ſhe 
hath loſt an intended marriage. Of this na- 
ture is ander of title, as it is called; that is, 
any expreſſions derogatory from the plaintiff's 
title to his eſlate, or alleging that it is incum- 
bered with a rent charge, or the like. For” 
no ſuch words are actionable, unleſs the plain- 
tiff ſhews, that by means thereof he loſt an 
opportunity of ſelling or leaſing the eſtate. 
But if the detendant claim a title in himſelf 
to the lands, no action in this caſe lies. 


If the charge be of a crime puniſhable by 
the ccclefiaſtical law, the ſlander muſt gene- 
rally be proſecuted there. ut to calumniate 
a woman as a common proſtitute is actionable 
by the local cuſtom of London; and in ſuch 
caſe a prohibition will be awarded to the ec- 
cleſiaſtical court, becauſe it may be tried by a 
Jury. An additional reaſon has ſometimes * 


* 1Cro. 197. Y Ibid. 2 Cro. 484, 5. 4 Cro. 140, 1. 
* 4Co.18. a. 1 Sal. 14. 1 Cro. 197. 427. 1 Rol. 409 


4 1 Freem. 298. 
been 
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been alledged, viz. leſt the defendant ſhould 
be twice puniſhed. But that principle may 
well be doubted; for the genuine object of 
the ſuit at common law is not puniſhment, 
but reparation in damages to the party de- 
famed, 


The occaſion of ſpeaking the ſcandalous 
words muſt be wilful and malicious, or no 
action can be maintained. Thus words given 
in * evidence to a jury, or a character of a 
ſervant communicated in confidence to one, 
who aſks it from the former maſter or miſ- 
treſs, are by no means actionable, 


If the ſcandalous words be reduced to writ 
ing or printed, the publication of the defama- 
tory libel is a more aggravated and dangerous 
injury. But here I muſt quote the authorita- 


d 2 Inſt. 228. Hutt. 11. 1 Freem. 431. 

© 1 Durnf. & Eaſt 110 &c. But by >. 32 G. III. e. 56, if 
any perſon ſhall give a falſe character of a ſervant, either per- 
ſonally or in writing, or aſſert in writing, that ſuch ſervant was 
hired for a time, or in a ſtation, or diſcharged at a time, or had 
not been hired in any previous ſervice, contrary to truth, ſuch 
offender 1s liable to forfeit, by way of ſummary conviction, 
twenty pounds, and ten ſhillings coſts; for default either of im- 
mediate payment, or entering into a recognizance to appeal, he 
may be committed for three months; and the informer, intitled 
to a moiety of the penalty, is made a competent witneſs, 


Vor. III. N tive 


| "A | 
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tive expreſſions of Serjeant Hawkins in his 
valuable compilation, © that no falſe or ſcanda- 
lous matter contained in a petition to a com- 
mittee of parliament, or in articles of the 
peace exhibited to juſtices of peace, or in any 
other proceeding in a regular courſe of juſ- 
tice, will make the complaint amount to a 
libel; for it would be a great diſcouragement 
to ſuitors to ſubject them to public proſecu- 
tions, in reſpect of their applications to a 
court of juſtice; and the chief intention of 
the law in prohibiting perſons to revenge 
themſelves by libels, or any other private man- 
ner, 1s to reſtrain them from endeavoring to 
make themſelves their own judges, and to 
oblige them to refer the deciſion of their grie- 
vances to thoſe, whom the law has appointed 
to determine them.” 


However ſuch written or printed defama- 
tion as doth legally amount to a libel may be 
proſecuted in an action on the caſe, ſubject to 
much the fame rules as defamatory words. 
But in ſeeking redreſs for a ſlanderous libel, 
the exact tenor of it maſt be recited in the 


* Hawk. p. G. b. 1. C. 73. 9 8. 


declaration, 
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declaration, to which the evidence muſt mi- 
nutely conform ; the ſmalleſt and lighteſt 


variation between them defeats the plaintiff's 
ſucceſs. In an action for ſcandalous words 
Paten, it is uſual to ſet forth the expreſſions 
with ſome difference in the ſeveral counts, 
that the proof may at leaſt adapt itſelf to one 
of them, and intitle the plaintiff to recover a 
verdict *, 


We come now to conſider the defence, that 
may be made to this ſuit. 


Io an action for ſlanderous words ſpoken, 
the defendant may plead, that they are true; 
and that, if proved, amounts to an exculpa- 
tion. Thus a very ſerious iſſue may ariſe be- 
tween the parties, the proof of which lies 
upon the defendant to eſtabliſh. But this 
defence muſt be put upon record in a ſpecial 


* 11 Mod. 97; Onſlow and Horne, before Blackſtone J. at 
Ling ſton ſpring aflizes 1770, and many recent caſes. It is ſaid 
however that the mater and /u!fance of an Engliſh libel might 
have been ſet forth in Latin, while that was the language of 
records; but that the word © tenor” imports an exact and 
literal copy. (11 Mod. 97.) 

f Yet it has been ſaid, the plaintiff may ſet forth only the 
ſubſtance of the words. (B. R. Hardw. 305, 6.) Such is not the 


pre:eut practice. 
N 2 plea, 
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plea, It has indeed been * ruled by the au- 
thority of lord chief juſtice Holt, that the 


truth of the words fpoken might be given in 


evidence in mitigation of the damages, tho not 
pleaded and inſiſted on as a bar to the action: 
and ſtill later lord Hardwicke * intimated the 
ſame opinion. But when in a ſubſequent caſe ', 
the ſame attempt was made in mitigation mere- 
ly of damages, lord chief juſtice Lee refuſed to 
admit it, ſaying, © that at a meeting of all the 
Judges upon a caſe that aroſe in the common 
pleas, a large majority of them had determin- 


ed not to allow it for the future, but that it 


ſhould be pleaded, whereby the plaintiff might 
be prepared to defend himſelf, as well as to 
prove the ſpeaking of the words; that this 
was a general rule amongſt them all, which 
no judge would think himſelf at liberty to 
depart from, and that it extended to all forts 
of words, and not barely to ſuch as imported 
a Charge of felony.” This now prevailing opi- 
nion is certainly founded in reaſon and ſub- 


ſtantial juſtice, 


It is advanced in a very uſeful compila- 


t 1 Lord Raym. 727. Rep. B. R. 7 & 8G. II. (called 
Cunvingham's reports) 94. i Str. 1200, 


5 tion, 
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tion*, that the defendant may juſtify in an 
action of ſcandalum magnatum, or for a libel, 
as in a common action of ſlander. And with 
reſpect to libels charging a man with an in- 
dictable offence, it ſeems now the prevailing 
doctrine, (tho there are many general authori- 
ties, not adjudged caſes, apparently to the con- 
trary) that the defendant may plead in bar the 
truth of the defamatory paper. For“ ſuch 
plea was allowed on demurrer in the common 
pleas; and the caule being removed into the 
king's bench, that court reverſed indeed the 
former judgment on account of the plea's 
being too general and indiſcriminate ; but no 
notice appears to haye been taken of the 


* Bull. nifi prius 8; where 1 Saund. 120 & Burr. $07 are 
cited; but thoſe were jultifications rather from the occaſion, 
than the truth, of the ſuppoſed libels, the one being a parliamen- 
tary, and the other a judicial, proceeding. So in the caſe, 4 Co. 
12. b. &c, which was an action of /candalum magnatum on the 
ſtatute, the plea was a relation of circumſtances to extenuate and 
explain the ſcandal, which is conſidered as a very diſtin de- 
fence from alleging the truth of jt. (Poph. 67. 69. 2 Mod. 
166. 1 Freem, 223.) 

! Mo. 627, 5 Co. 125. b. Hob. 253. Str. 498. 2 Hawk. 
194. Rep. B. R. 7 & 8G. II. (cg'led Cunningham's reports) 94, 
Fitzgib. 25 3, and ſee the reaſoning 3 Bac. abr. 495; but perhaps 
the effect of theſe authorities may be in ſome degree invalidated 
by its being formerly thought, that the truth might be given in 
gvidence, on the general iſſue, by way of mitigation. 

® 1 Durnf, & Eaſt 748 &c. 


N 3 queſtion 
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queſtion at large, except that one of the learn- 
ed judges remarked, that * if the plaintiff had 
been a common ſwindler, (as alleged) the de- 
fendant ought to have indicted him; but he 
had no right to libel him in that way;” 
which may be thought to give ſome counte- 
nance to what now perhaps muſt be called 
the old opinion. Still a libel may be very 
ſcandalous, and very pernicious in its effects, 
without charging the party libelled with an 
indictable offence. In that caſe, as I know 
of no determination, that the truth of the 
libel may be pleaded in juſtification, I am at 
liberty to obſerve, that the prevalence of ſuch 
an opinion would not be very ſeaſonable, nor 
very conducive to the peace and welfare of 
ſociety.—As to the queſtion, whether truth 
affords grounds of a juſtification in an action 
of ſcandalum magnatum, it is ſaid" to have 
been expreſsly holden in the ſtarchamber, that 
in a proceeding on the ſtatute reſtraining ſuch 
offence, the defendant cannot juſtify the ſpeak- 
ing from the truth of the words; tho he may 
explain and extenuate them by the occaſion; 
and the reaſon is, that the king and his peo- 
ple are concerned in the proſecution, which 


® 2 Mod, 166. 1 Freem. 223. 
1 e the 
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the plaintiff expreſsly inſtitutes © fam pro do- 
mino rege quam pro ſcipſo. But that the ſuit 
partakes of the nature of a * criminal proſe · 
cution, and the defendant is liable to impri- 
ſonment, might not now perhaps be thought 
ſufficicat reaſons againſt putting ſuch juſtifi- 
cation on record, 


In an action for defamation, if the defendant 
plead not guilty of the premiſes, (which is the 
general iffue in all actions upon the caſe) and 
alto juſtity the truth of the words, and he deſert 
that iſſue, or it be found againſt him, coſts 
ſhall be given at the diſcretion of the court, tho 
the damages do not amount to forty ſhillings, 
by virtue of the ſtatute 4 A. c. 16, a law re- 


* Tn an inditment or information for a libel, where iſſue is 


joined on not guilty, the late ſt. 32 G. III. c. 60 declares and 


enacts, that the jurors may give a general verdict on the whole 
matter, and the judge ſhall not require them to find the defendant 
guilty, merely on the proof of publiſhing and of the ſenſe aſ- 
cribed to the ſuppoſed libel in ſuch inditment or information, 
The ſtatute does not expreſs, that the truth of the ſcandal ſhall 
be a defence; and is wholly filent as to actions of ſeandalum 
magnatum, or for a libel; neither ſhall I venture to draw any in- 
ference ſrom it, in thoſe reſpets.—-Perhaps the framers of this 
law might juſtly think, fir William Blackſtone narrows the liberty 
of the preſs too much, when he makes it conliſt in laying no 
previous reſtraints on publications, (4 Black. comm. 151.) They 
ſeem to have apprehended, that in ſome future age, there 
might be danger from arbitrary proſecutions, as well as from the 
arbitrary refuſal of an imprimatur. 


N 4 quiring 


ſt. 2 
c. 11. 11 Hawk. 193. F. N. B. 
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quiring frequent mention in this part of our 
courſe, ſuppoſed to be chiefly the compoſi- 


tion of the great lord Somers. And indeed 


the putting of ſuch ſpecial plea upon record, 
and afterwards deſerting of it, may reaſonably 
influence a jury to be liberal in aſſeſſing tho 
ſatisfaction to be recovered, | 


I am next to ſpeak of an injury more hei- 
nous than any defamation, and which at once 
endangers the plaintiff's character and ſafety, I 
mean the guilt of concerting a falſe and mali- 
cious proſecution. This offence is taken no- 
tice of in ſeveral of our earlieſt acts of par- 
liament. The law in this caſe gave a ſpeci- 
fic remedy by a writ of conſpiracy ; in which 
the defendant on conviction was liable to impri- 
ſonment, as well as to render the damages aſ- 
ſeſſed to the party aggrieved, ſuch proceeding 
in that reſpe& reſembling the action of ſcan- 
dalum magnatum, Conſpiracy * implied a plu- 
rality of perſons ; and the writ therefore could 
not be brought againſt a fingle defendant : 
but an action upon the caſe for a falſe and 
malicious proſecution may be commenced 
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againſt one or more; and the other proceed- 
ing is now almoſt wholly antiquated. If the 
malicious indictment be only for a treſpaſs, 
or be * inſufficient in itſelf and liable to be 
demurred to, or thrown " out by the grand 
jury, in all theſe caſes the party indicted may 
have been unjuſtly harraſſed, for which in- 
jury an action lies. But where a party was 
indicted of barratry, (that is as a common 
mover, exciter, or maintainer of ſuits or quar= 
rels) and ſet forth in his declaration, that he 
was in due manner diſcharged of the accuſa- 
tion ſuppoſed to be malicious, and it appeared 
upon the trial, that he was not otherwiſe diſ- 
charged thereof, than by the entry of a Tolle 
projequr, this was holden inſufficient to main- 
tain the action. For the nolle proſegui was 
ſo far from acquitting him of the offence, 
that it did not even preclude farther proſecu- 
tion, but the crown might order new proceſs 
on the ſame indictment. On the other hand, 
if he had pleaded not guilty to the indict- 
ment, and the attorney general had confeſſed 
the truth of this plea, an action for the ma- 


* Carth, 416, 7. t 1 Sal. 14, 15. Str. 691. | 
© R. A. 114. Vel. 46. Lat. 79. 1 Sal. 14, 15. 2 Cro. 
490. * 1 Sal. 21. 6 Mod. 261, 2. It is the ſame in 


reſpect to other crimes. (2 Durnf. & Eaſt 231, 2.) 
licious 
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licious proſecution might then have been 
ſupported. For” if the indictment be once 
found by the grand jury, the plaintiff muſt 
ſhew, how it was determined; and the- de- 
fendant is not then bound to prove a proba- 
ble cauſe of proſecuting, but it lies on the 
other ſide to evince an expreſs rancor and ma- 
lice. Indeed it ſeems in all caſes neceſſary, 
for the plaintiff to ſhew, preſumptively, both 
malice, and alſo the want of a probable cauſe 
of proſecuting. From the want of a probable 
cauſe, malice may be implied, but not e con- 
verſo. And if a man, tho from a malicious 
motive, take up a proſecution either for real 
guilt, or which on plauſible grounds he be- 
lieves to be fo, an action does not lie.—The 
old * writ of conſpiracy could not be brought 
except where there had been an acquittal ; in 
that caſe therefore a copy of the record was 
neceſſary to be obtained in order to prove ſuch 
preceding verdict. We have ſeen that the 
action upon the caſe lies for a proſecution 
without any trial, and conſequently without 
an acquittal. But where there has been a 
trial, it is uſual to petition the court, before 


7 Str. 114. © 1 Sal. 15. Bull. nifi prius 14. 
* 1 Durnf, & Eaſt 544, 5. „ R. A. 114. 


which 
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which the criminal proſecution was inſti- 
tuted, for a copy of the record, as a neceſſary 
proof for the plaintiff to be furniſhed with in 
the intended action upon the caſe. The 
court exerciſes its diſcretion in complying 
with or rejecting this application, weighing on 
the one hand the danger of diſcouraging juſt 
and neceſſary proſecutions, and on the other, 
the apparent probability, that the accuſation 
was founded in malice; on which latter ſup- 
poſition, it is hardly conceivable,” how too 
exceſſive damages, in ſome inſtances, can be 
given. If the copy of the record be denied, 
where there has been a trial upon the indict- 
ment, the action for a malicious proſecution 
muſt be dropped; as it is impoſſible to ob- 
tain a verdict without that beſt, and there- 
fore only admiſſible, evidence of the prior 


acquittal, 


I am now to conſider the redreſs, by action, 
of injuries detrimental to the hea/th or quiet of 
individuals. As theſe affect the plaintiff in 
reſpe& to his local habitation, they may alſo 
be looked upon as injurious to his property, 
by rendering his dwelling houſe inconvenient 
and of leſs value, Thus if a man, near the 

manſion 


188 Of a#ions upon the caſe; and firſt L. 48. 


manſion of another, ſet up and exerciſe an 
offenſive and unwholeſome trade, as keeping 
a ſmelting furnace, an action upon the caſe 
may be commenced for damages. For that 
buſineſs was thought ſo ' pernicious to the 
_ plaintiff's cattle and meadow as to warrant a 
ſuit at law; and it muſt be eſteemed much 
more injurious and properly actionable, if 
brought near his habitation. The ſame * re- 
medy may alſo be purſued for erecting a 
ſmith's forge near the dwelling houſe of ano- 
ther, as the loud and conſtant noiſes attending 
that occupation were an intolerable diſturb- 
ance by day and night. Theſe paſs under 
the general denomination of nuſances; of 
which there are likewiſe many other kinds. 
Thus the familiar inſtance of obſcuring the 
antient windows of the plaintiff by building 
againſt them is an actionable wrong. Some 
times mere omiſion may be conſidered as pro- 
ductive of a nuſance. Thus if a man be 
bound to maintain the fences between his 
cloſe and mine, and neglect to repair them, 
by means whereof the cattle of any ſtranger 
come on my land, or my own cattle eſcape 
into the highway, an action lies. An action 


* IR. A. 89. 4 Lut. 69 &c. 
x alſo 
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*alſo is maintainable againſt the owner of 
tithes regularly ſet out, who neglects to re- 
move them after notice, whereby they be- 
come an incumbrance and detrimental to the 
land. What a man does upon his own pre- 
miſes may frequently be deemed a nuſance; 
as if he fix a ſpout to his houſe, where there 
was none before, and by means thereof the 
water be thrown into the plaintiff's yard, an 
action may be commenced for this grievance, 
—In theſe * caſes the declaration need not 
ſet out a derivative title, but it is ſufficient to 
allege generally, that the plaintiff was lawfully 
poſſeſſed of the houſe, or other property, that 
received damage.—Other injuries, ſimilar to 
the foregoing, and for which this action may 
be brought, are ſuch as cauſing the plaintiff's 
cloſe to be overflowed by not repairing a 
dyke, which the defendant by tenure or other- 
wiſe was bound to keep in order; diverting 
the plaintiff's watercourſe by damming up 
the ſtream ; and other acts, by which his pro- 
perty is not directiy invaded, but ſuſtains da- 
mage by reaſon of ſomething done at a dif- 
tance, or on the defendant's own ground or 


IR. A. 109. f Fort. 212, 
r See lord Raym. 1569. 1 Sho. 7. 


property, 
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property, which being conſequentially inju- 
rious to the plaintiff, is therefore conſidered as 
a nuſance, or actionable wrong. The de- 
claration may expreſs a continuance of the nu- 
ſance from one period of time to another, 
both particularly alleged; and it is no plea 
to ſay, that ſuch nuſance is now removed by 
the defendant, or abated by the plaintiff him- 
ſelf. 


But we muſt diſtinguiſh between public 
and private nuſances. The Roman civil law 
is in this reſpect very indiſcriminate. © Scien- 
dum * eft, de omni mjurid eum, qui paſſus eſt, poſſe 
vel criminaliter agere, vel civiliter. With 
us on the other hand, if the inconvenience be 
general, as ſtopping up a common highway 
or common ferry, by which means the plain- 
tiff could not uſe them, the damage, which he 
ſuſtains, being the ſame as 1s equally incurred 
by all the king's ſubjects, in * this caſe no pri- 
vate action is allowed, in order to avoid a 
multiplicity of ſuits; and the law has pro- 
vided an apter remedy by indictment. But 
if by reaſon of a public nuſance, a man ſuffer 


Þ 1 Freem. 230. Fort 333. i Inſt, I. iv. t. 4. 5 10. 
* 1 R. A. 88. Carth. 193. 


15 Co. 73. a. 2 Cro. 446. 1lnſt, 56. a. 
any 
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any ſpecial and extraordinary damage, as if by 
logs placed or a ditch dug in the highway he 
be thrown from his horſe and bruiſed, here 
he ſhall maintain an action for his particular 
detriment, which is not common to others, 
This“ however does not extend to intitle 
one, who has received detriment by a county 
bridge being out of repair, to bring an action 
againſt the inhabitants of that county, there 
being no ground to conſider them, for this 
purpoſe, as a corporation, and in that capa» 
city liable to be ſued. 


Actions upon the caſe for private nuſances 
are ſometimes but another deſignation of ſuch 
as are brought for the d;urbance of ſome pe- 
culiar right or caſement, belonging to the 
plaintiff; of which, among others, I ſhall 
treat in the enſuing lecture. 


* 2 Durnf, & Eaſt 667 &c, 
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LECTVORE Xi; 
Of the remaining ſpecies of actions on the caſe. 


15 this lecture, I ſhall mention, under dif- 
ferent claſſes, various injuries remediable 
by bringing an action on the caſe, which in the 
laſt diſcourſe were reſerved for our preſent 
diſquiſition, and which affect, not the plain- 
tiff's perſon, but his property. That I may 
obſerve ſome delineated method in this diſ- 
Jointed title, I ſhall firſt ſpeak of actions 
ſeeking redreſs for injuries to the plaintiff's 
reverfion in real eftates ; ſecondly, of ſuch as 
are brought for diſturbing him in ſome incor po- 
real right or hereditament ; thirdly, fourthly, 
and fifthly, of ſuch as are brought for deceit, 
or negligence, or wilſul migfegſance; ſixthly, 
of actions of trover and converſion; and laſtly, 
of ſuch as are grounded on a particular att of 
parliament. 


I. As 
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I. As to wrongs immediately affecting real 
property of a corporeal nature, an action of 
treſpaſs vi et armis is the proper mode of re- 
dreſs, provided the plaintiff has the preſent 
poſſeſſion of the eſtate. But where his in- 
tereſt is only of the future expectant kind, 
ſuch * rever/ionary proprietor may have an ac- 
tion on the caſe, and the other action. of treſ- 
paſs vi et armis may alſo be maintained by 
the immediate occupier : as where the de- 
fendant by ſtopping up a rivulet had flooded 
an adjacent cloſe, and deſtroyed great quan- 
tities of timber, both theſe remedies were al- 
lowed to be purſued for the damage reſpec= 
tively ſuſtained. So alſo if the owner or oc- 
cupier of lands contiguous to thoſe, of which 
I have the reverſion, dig and make a fence 
in my cloſe, in order to throw part of it into 
his own premiſes, my tenant in poſſeſſion 
may have an action of treſpaſs vi ef armzs, and 
I, the landlord, may have an action on the 
caſe, in reſpect to the damage done to my re- 
verſion, | 


A reverſioner for waſte done by his own 
leſſee has uſually redreſs at hand under the 


* 3 Ley. 209. 
Vor. III. O 


covenants 
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covenants of the demiſe ; but he may waive 
that and his other remedy by action of waſte, 
and * bring an action upon the caſe; as he 
may alſo for the ſame injury committed by 
any one, who has a preſent or particular 
eſtate in the premiſes, or by a mere ſtranger, 
whether, in the laſt inſtance, the tenant in 
poſſeſſion ſues in treſpaſs vs et armis, or de- 
Clines it. 


II. From injuries to a reverſionary intereſt 
in lands, we are led, ſecondly, to conſider 
ſuch as affect any incorporeal right or franchiſe 
of the plaintiff. Theſe may (as was obſerved 
at the cloſe of the laſt lecture) be denomi- 
nated private nuſances; and the remedy for 

em is frequently called an action upon the 


ks 
24-15. 4e4a,cale for a diſturbance, Thus a right of com- 


PR FL; 


fu, mon may be diſturbed in an actionable man- 


ner by incloſing, ploughing, or ſurcharging 
the place where it is claimed, or by putting 
cattle there without authority. And * tho 
the plaintiff hath a freehold intereſt in his 
right of common, he may ſue in this perſonal 

» 3 Lev. 131. © 2 Cro, 629, 630. 1 Cro. 198, 9. 


2 Leon. 184. Lut. 107. 9 Co. 111. b. &c. 
41 Cro. 198, 9. 2 Leon. 184. 


1 


action, 


{ 
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action, and is not under the neceſſity of bring- 
ing an aſſize. | 


Another * right, the diſturbance of which 
may be redreſſed by an action upon the caſe, 
is that of way, whether it depends upon an 
expreſs reſervation in any modern deed, or 
upon grant, or antient and immemorial pre- 
ſcription. This * eaſement may be obſtructed 
in an actionable manner, not only by ſtopping 
up the way or paſlage, but by ploughing up 
the land, over which the way lies. And 
in theſe * caſes it is ſufficient, as againſt a 
mere wrongdoer, for the declaration to allege 
generally, that the plaintiff was lawfully poſ- 
ſeſſed of a certain tenement, and by reaſon 
thereof intitled to the way, or the common, 
in queſtion, without deducing a regular title 
from any perſon ſeiſed in fee. For againſt a 
mere ſtranger or wrongdoer, (and ſuch the 
defendant would admit himſelf to be by de- 
murring) poſſeſſion is a ſufficient title. 


The fame action may be brought for diſ- 
turbing the plaintiff in his right to a ſeat or 


1 R. A. 109. f 2 Vent. 186. 2 R. A. 140. 
© 1 Vent. 274, 5. Com. 7, 8. 4 Mod. 423. 


O 2 pew 


196 Of the remaining ſpecies LECT. 49. 


pew in a pariſh church for himſelf and his 
family, as appertaining to a meſſuage, of 
which he was lawfully poſſeſſed. On* ſuch oc- 
caſion, an action of treſpaſs vi ef arms will not 
lie, becauſe the freehold and imputed poſe/- 
ion of the church is in the parſon. A pa- 
riſhioner may acquire a right to a pew by 
preſcription, as appurtenant to a meſſuage, 
or by applying to the ordinary for a faculty, 
and perhaps by allotment and agreement with 
the miniſter and churchwardens, eſpecially 
where the church is rebuilt. Yet this laſt 
mode may be more ſafely accompliſhed by 
the ordinary's authority, unleſs there is * an 
immemorial cuſtom for diſpoſing of ſeats by 
the churchwardens and major part of the 
pariſhioners, or the like. In all caſes it ſeems 
neceſſary to claim the pew as appurtenant to 
a meſſuage, in the declaration. A faculty to 
a man and hrs heirs is not valid; nor“ a pre- 
ſcription claiming a ſeat or pew as appurte- 
nant to land. Where this action is brought 

as 


d 1 Durnf. & Eaſt 430. 1 Ibid. 431, 2 En. 

* 1 Burn eccl. law 329, 330. (ed. 1767.) | 

1 x Durnf, & Eaſt 428 c. * Ibid. 432. Burn ibid. 

® 1 Burn eccl. law 331. 

* 3 Lev. 73, 74. 1 Will, 326, 7. See 3 Durnf. & Eaſt 
639 &c, In which caſe the king's bench held the — 
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as againſt a ſtranger or wrongdoer, it is ſuf- 
ficient for the plaintiff to allege in his decla- 
ration, that he is intitled by preſcription to 
the pew in queſtion as appurtenant to his 
meſſuage, without farther ſtating the parti- 
culars of his claim; and tho repairs are men- 
tioned, they need not be proved. But againſt 
the ordinary, who has primd facie the diſpo- 
fal of all the ſeats in the church, a title or 
conſideration muſt be ſhewn in the declara- 
tion and proved, as a faculty from one of his 
predeceſſors, having built at a diſtant period, 
or by due authority, ſuch pew, or having 
conſtantly * repaired the ſame. 


Beſides the rights hitherto enumerated, 
this action is the proper remedy for diſturb- 
ing the plaintiff in the enjoyment of any pro- 
perty or franchiſe, which he is lawfully poſ- 
ſeſſed of or intitled to, as a preſcription to 
receive, or to be exempted from paying any 
antient toll, or other manerial privileges; or 


in the ecclefiaſtical courts were not concluſſive evidence of the 
Tight. But that caſe does not ſeem to atford any general rule, 
For the two ſuperior eccleſiaſtical juriſdictions appear not to 
have decided poſitively on ſuch right. 

2 R. A. 288. pl. 3, 4 

4 But in ſuch caſe, u is now uſually brought. (1 Durnf. 
& Eaſt 616 &c. 660 &c.) 
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for the injury of obſtructing the execution, 
or intercepting the profits, of an office. So 
where an immemorial uſage has prevailed, 
that all the inhabitants of a pariſh, or tenants 
of a manor, ſhall have their corn ground, or 
their bread baked, at a certain antient mill or 
oven, if they neglect ſo to do, they are liable 
to this action. The two laſt inſtances favor 
of the ſimplicity of early ages, but are by no 
means wholly out of uſe.——Theſe and ſimi- 
lar caſes fall under the denomination of ac- 
tions for a diſturbance, 


III. Another occaſion, and a very multifa- 
rious one, of bringing this action is, thirdly, 
where a man uſes injurious deceit to the 
prejudice of another, This is uſually called 
an action upon the caſe for à deceit, Every 
breach indeed of a real or implied aſump/it 
may be conſtrued as fraudulent. But in the in- 
ſtances, which I am about to conſider, no valid 
contract is ſuppoſed to have ever intervened, 
and the deceit is referred to the original deal- 
ing between the parties; ſo that the ſuit 
ariſes ſimply ex delifid, This action there- 


r See 2 Mod. 228. 
| fore 
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fore may be commenced for deceit in ſales, 
as for vending damaged wares or proviſions, 
unſound horſes, or the like, at a price, which 
ſuch articles uſually coſt in a good and mer- 
chantable condition, altho no expreſs war- 
ranty, or affirmance of their value, was made 
by the defendant. Neither * is it incumbent 
on the plaintiff to prove at the trial, that the 
defendant knew the things ſold to be of ſuch 
trivial or inferior worth, For a man ought 
to have {kill in the way of his buſineſs, and 
to be acquainted with the value of his wares: 
and ignorance in this behalf may be conſi- 
dered as a deceit upon thoſe, with whom he 
deals. The ſame reaſon holds, tho not with 
equal ſtrength, where the vendor is not ac- 
tually engaged in a trade, But where the 
defendant had ſold, as his own property, a 
horſe, which really belonged to another, it 
was an adjudged neceſſary, for the 


Vol. II. 415. 

If chere be an expreſs warranty, not reſpecting the found- 
neſs merely, but of ſome diftin& matter, as concerning the age 
of horſes, which is contrary to truth, and the ſeller refule to take 
the goods again, whereupon the buyer reſell them to a third 
perſon, ſtill ſuch buyer may obtain recompence by law : but in 
either caſe this is not now the gal. form or atom, (2 Durnf, 
& Eaſt 745, 6.) 

Skin. 66. 1 Vent. 366. * Al. 91. 
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plaintiff to prove, that it was done fraudu- 
lently, and with a knowledge, that ſuch 
ſtranger was in effect the rightful owner. 
For the horſe might have been fairly and 
innocently bought by the ſecond ſeller. There 
may be ſome diſtinction between the caſes, 
tho perhaps it would be hardly thought ſuf- 
ficient at this day to warrant a different de- 
cifion; at leaſt in the latter inſtance, the 
plaintiff might, it ſeems, recover back the 
price in an action of umpſit for money had 
and received. 


If a broker, or other perſon, employed by 
the plaintiff, have conducted himſelf fraudu- 
lently, and contrary to the truſt repoſed in 
him, an action upon the caſe lies for ſuch de- 
ccit. This“ remedy alſo may be purſued, 
where a man aſſumes a fictitious character, 
falſely perſonating the plaintiff himſelf, or any 
ſtranger to the plaintiff's detriment. The 
fame action may be brought againſt a man, 
who profeſſes any trade or ſcience, and the 
plaintiff confiding in his pretended {kill is 
thereby deceived and damnified. An action 


Y 1 R. A. 100. Moor 538; ſee poſt 215. and * 30 
G. II. c. 24. and the references there cited. . 
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is recorded to have been brought for a much 
more injurious ſpecies of deceit. The de- 
claration ſtated, that the plaintiff being a 
young woman of good fame, and ſought for 
in marriage by a perſon therein named, the 
defendant, pretending himſelf fingle, obtain- 
ed her conſent, and intermarried with her, 
whereas he had then living another, his 
real, wife. In other books it is ſaid, that 
a ſimilar action was not maintainable, be- 
cauſe the fact amounts to felony, which 
can never be a ground for a private ſuit, 
at leaſt till after a pardon or the eventual 
cfte& of a public proſecution. This latter 
opinion ſeems the juſt one, » unleſs perhaps 
ſeven years had elapſed without the for- 
mer huſband or wife having been heard of, 
which excuſes from the guilt of felony. How- 
ever, where a* man, falſely pretending himſelf 
ſingle, only ſolicits, but does not actually 
contract, a ſecond marriage with the plaintiff, 
and ſhe ſuſtains ſpecial damage in conſe- 


Skin. 119. * 1 Lev. 247, 8. 1 Sid. 375. 

St. 1 J. I. c. 11. 

* Such action was commenced Mich. 6 G. III. B. R. by 
Ann Thomas Spinſter againſt John Wycliffe Eſquire: in which 
the declaration was prepared by Mr, Wallace, in the form of an 
action upon the caſe, 


quence 


202 Of the remaining ſpecies LECT. 49. 


quence of ſuch deceit, as by rejecting other 
offers, there can be little doubt of her right 
to ſue this action. 


Farther, an action upon the caſe may be 
brought for uſing deceit in games of chance, 
and thereby winning the plaintiff's money, 
as by playing with falſe dice, or the like, 
This is allowed by the common law, beſides 
the ſeveral reſtraints upon gaming, introduced 
by particular ſtatutes, 


Laſtly *, if there be an intention to deceive, 
as by falſely repreſenting a third perſon to be 
a man fafely to be truſted and given credit to, 
and the plaintiff truſt him accordingly, and be 
damnified in conſequence thereof, this action 
lies, without proving that the defendant, who 
made ſuch aſſertions, was any gainer thereby 
himſelf, or colluded with him, of whom he 
gave the fictitious character The forego- 
ing inſtances may ſerve to ſhew the occa- 
ſions, where this action is the proper remedy, 
in reſpect to deceit. | 


IV. Another claſs of actions on the caſe is 


* 1 R. A. 100. * 3 Durnf, & Eaſt 51-65 
| referred 
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referred to negligence; where the act is gene- 
rally lawful in itſelf, but done in an impro- 
per place or manner, or without ſufficient 
care, whereby the plaintiff hath ſuſtained da- 
mage. A principal inſtance of this kind * 
was the caſe of fire, which, being negligently 
kept in one houſe, had extended to another, 
and conſumed it or the goods there, But now 
by the ſt. 6 A. c. 31, made perpetual by the 
ſt. 10 A. c. 14, no ſuit can be commenced 
in this particular, the legiſlature compaſſion- 
ately conſidering, that, where there is no im- 
putation of wilful malice, the party's own 
loſs creates a ſevere ſuffering for his neglect. 
To procced therefore,—if a man ſhoot off 
a gun in the middle of a town, by means 
whereof the plaintiff's horſe ſtart and throw 
him, this is ſuch an inſtance of negligence as 
will warrant an action. Maſters * alſo are 
anſwerable for the negligence of their ſer- 
vants ; as if through the want of {kill or care 
in the perſon driving a dray, it be forced 
againſt and-break the plaintiff's carriage. And 
in a caſe, where the defendants were charged 
in the declaration with bringing two ungo- 
vernable horſes harneſſed to a coach into a 


R. A. 1. 6 Vol. I. 465, 6. 2 Ler. 172, 3. 
place 
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place much frequented, which by reaſon of 
their untractableneſs ran upon and wounded 
the plaintiff, the action, after verdict, was 
adjudged maintainable againſt both the maſ- 
ter and the ſervant, tho the former was ab- 
ſent, and tho there was no allegation, that they 
knew of the untameneſs of the horſes, be- 
cauſe it was ſtated to be done improvidently 
and without due conſideration of the unfitneſs 
of the place, which was a ſufficient charge 
of actionable negligence. 


Thus alſo if a man be the owner of any 
noxious or ferocious animal, which does miſ- 
chief; as if knowing, that his dog is uſed to 
bite ſheep, he continue to keep him, and the 
dog chaſe and wound the plaintiff's flock, 
this kind of action may be uſed. 


The remedy is the fame for the negligence 
of perſons in particular ſtations and offices. 
As if a priſoner arreſted at the plaintiff's ſuit, 
through the negligence of a ſheriff or gaoler, 
make his ęſcape out of cuſtody before judg- 
ment, this action may be brought; if after 
judgment, an action of debt, becauſe then ge- 


1 R. A. 4 2 Sid. 127. 
neral 
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neral damages are not to be aſſeſſed by the 


jury, but a ſpecific ſum to be recovered hy 
the verdict is reduced to a definite certainty. 
So an action upon the caſe lies againſt a * cm- 
mon inn-keeper, if the goods of his gueſt be 
ſtolen or loſt by the negligence of himſelf or 
his ſervants; or againſt a common carrier of 


goods for hire by land or water, if they miſ- 
carry; theſe caſes being uſually ſaid to be 
founded on the common cuſtom of the realm, 
which is referred to by the ® declaration. 


To this head of negligence may be referred 
the action upon the caſe for dilapidations, 
which may be ſued either againſt a late in- 
cumbent, who has reſigned a benefice, or 


k 2 Cro, 224. 

I R. A. 2. See 1 Sal. 282.——In theſe caſes, actual negli- 
gence is not always neceſſary to ſupport the action. A carrier is 
compared to an inſurer, and is liable for every accident except by 
the act of God, or of the king's enemies: the former means ſuch 
events as could not happen by the intervention of man, as 
ſtorms, lightning, and tempeſts ; and does not include loſs by fire, 
or other caſualty, effected with the concurrence of human means, 
tho inevitable in reſpect to the party charged with the loſs ; the 
latter ſeems reſtricted to public enemies; and ſeiſure by an armed 
force of rebellious ſubjects will not excuſe, (1 Durnf, & Eaſt 33, 
34-)—As between the vendor and vendee, if the latter direct 
the mode of carriage, the former is excuſed. (Cowp. 296.) 

= That is, when the plaintiff ſues in this mode, inſtead of 
bringing an afump/it, as is now more uſual, 


againſt 
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againſt the perſonal repreſentative of a de- 
ceaſed rector or vicar. Here alſo the decla- 
ration ſtates the general law, that all rectors 
ought to keep in repair the chancels of their 
churches, and all the premiſes in their occu- 
pation. The ft. 13 Eliz. c. 10. f 2, which 
relates to dilapidations, mentions no remedy 
in the temporal courts ; and it does not ap- 
pear to have been ſettled till above a century 
afterwards, that the eccleſiaſtical -ſucceſlor 
could ſue at common law, when that point 
was deciſively adjudged. An' action for di- 

lapidations 


» 3 Lev. 268. 

„ 2 Durnf. & Eaſt 630 &c,——Beſides the general reaſon 
of the thing, it may be urged in ſapport of that determination, 
that the doubt in law was, whether the matter was not ſuable 
only in the ſpiritual court; when therefore it had been decided, 
that an action at common law was maintainable in one caſe of 
dilapidations, it follows to be fo in all, prebendaries being ex- 
preſsly named in the ſlatute— As to the two precedents there 
quoted from Lut. 116, 7, 8, both brought for vicarial dilapida- 
tions, they both allege ſuch cuſtom as to prebendaries, reQors, 
and vicars; but the former alſo adds « miniſters of free chapels 
and chaplains of chantries who are omitted in the latter. That 
reporter tells us, judgments were given in both for the plaintiff ; 
but Levinz ſays, that the rolls had been ſearched, and that no 
judgment was given in the former of them, Hil. 15 J. I. roll 474. 
The ſecond precedent was only about five years after the caſe in 
Lev. and there appears to have been no ſuch action brought 
from the 15 J. I. till 3 J. II. (Lev. 268.) There is alſo, Lut. 
115, a precedent later than thoſe quoted in 2 Durnf. & Eaſt, 
againſt a rector who had reſigned, alleging the cuſtom as to 
redors only; and this agrees with a M. S. precedent which I have, 

and 
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lapidations alſo lies for the negle& of re- 
pairing a prebendal houſe by a ſucceeding pre- 
bendary againſt the predeceſſor, or his per- 
ſonal repreſentative, as well as in the caſe of 
parochial preferments. 


V. Actions upon the caſe for wilful miſ- 
feaſance are ſometimes ſpoken of as a diſtinct 
claſs, tho many of the inſtances already enu- 
merated may be conſidered in that light. 
Other examples of this kind, not hitherto 
alluded to, may be, like the following, con- 
tempts or abuſes of the proceſs of the law, as 
if an attorney ſue in another's name without 
a warrant; if a” party be arreſted without 
any cauſe of action, and maliciouſly holden to 
bail; if a * commiſſion of bankruptcy be taken 
out through mere malice; if a man from 
malicious motives obtain and execute a war- 
rant, (as under the ſt. 10 G. I. c. 10. f 13.) to 
ſearch for concealed goods, where none are 


and which * accurately drawn. I conclude therefore, that 
in an action either for prebendal, rectorial, or vicarial dilapida- 
tions reſpectively, it is not neceſſary to ſtate the rule as to eccle- 
ſiaſtical preferments of 2 
to which the cauſe relates. 

* 3 Durnf. & Eaſt 185. 2 2 Will. 145. 


" 1 Duraf, & Eaſt 535. | 
found; 
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found ; or if a ſheriff, by poſitive connivance, 
(not ſimple negligence) ſuffer an eſcape. Of 
this kind are wilful offences by * officers in- 
truſted with any part of the execution of the 
law, by whoſe miſco1Jut a private damage 
is ſuſtained. Thus if a freeman of a corpo- 
ration, intitled to vote at the election of may- 
ors, be not permitted to poll, it ſeems, he 
may maintain this action againſt the return- 
ing magiſtrate. This is confirmed by the 
reaſoning of lord chief juſtice Holt in the 
great caſe of Aſhby and White, where the 
action was for refuſing the plaintiff's vote at 
the election for members of parliament. Whe- 
ther ſuch ſuit could be maintained, ſtill, I 
believe, divides the ſentiments of lawyers. 
The exiſtence of a civil right, without a com- 
petent remedy to redreſs its violation, is treat- 
ed as an abſurdity, and repugnant to our ge- 
neral principles of juriſprudence. Perhaps 
the conſiſtency of the law may in this reſpect 
be vindicated by reflecting that the ſending of 


This action is alſo maintainable for a malicious abuſe of 
delegated authority of the higheſt nature: as where the go- 
vernor and vice-admiral of one of his majeſty's iſlands ſuſpended 
the judge of the vice-admiralty court from the exerciſe of that 
office, maliciouſly and without any reaſonable or probable cauſe. 
(1 Durnf. & Eaft 538.) 


2 Lev. 250, 1. Lord Raym, 938 &c. 
members 
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members to parliament was antiently conſi- 
dered as a duty rather than a franchiſe. But 
without entering farther into that, or the 
other argument, (viz. as to the returning 
officer being a judge, or quei a judge, and fo 
not liable to be ſued) to me it ſeems uncon- 
ſtitutional, that the right of voting for the 
repreſentatives of the people ſhould be the 
ſubject of diſcuſſion in an action, of courſe 


finally determinable by writ of error in the 
houle of lords. 


An action upon the caſe, being a ſupple» 
mental courſe of proceeding, where there is 
no appropriated remedy, lies in caſes, not 
ſpecially provided for, of damage unjuſtly 
ſuſtained. Other acts then of wilful misfea- 
lance; remediable in this way, happen, where 
any unjuſt hindrance is given to a man in the 
acquirement of his lawful emoluments ; as to 
a rector ” in taking his tithes; or where * a 
tradeſman's profits are unduly intercepted by 
threatening, his cuſtomers or workmen. Thus 
alſo it is; if a? deed, under which I claim a 
beneficial intereſt, come into the poſſcſſion of 
another, who defaces it, or tears off the ſeal, 


» 2 Inſt. 650: * 2 Cro. 567, 8. 1 2 Cro, 255. 
Vor. III. P he 
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he ſhall anſwer in this action for the da- 


mage, which I may have incurred. For ac- 
tions upon the caſe being ſubſtituted, where 
no regular or ſpecific remedy was appointed, 
muſt of courſe include injuries of anomalous 
character. To mention therefore another 
inſtance of a peculiar nature, —if a * parſon 
deface a graveſtone or coat armour in a church, 
which may be a uſeful memorial, and hath 
been a burthenſome expence to a family, an 
action upon the caſe lies. This is plainly a 
wilful and direct injury, for which however 
treſpaſs vi et armis cannot be brought, be- 
cauſe the freehold of the church is in the 
rector. 


Other ſpecies of actionable misfeaſance may 
diſturb the domeſtic relations of life, * as if 
a man intice a ſervant, apprentice, or jour- 
neyman from their reſpective maſters. Of a 
like kind was the cauſe of action, where the 
defendant falſely and maliciouſly wrote a let- 


ter to a perſon, who was engaged to take the 
plaintiff as his wife, ſuggeſting, that he was 


* Godb. 200. 2 Cro. 367. 


* 2R. A. 556.——In all ſuch inſtances either an action on 
the caſe, or of treſpaſs vi et armis, will lie, and perhaps ſome- 
times bh on the ſame occaſion. (Cowp. 54 &c.) 


» Lev. 33. 1 Sid. 79, 80, 
2 | her | 
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her huſband, by means whereof the intended 
marriage was fruſtrated. For as the letter 
does not appear to have contained any thing 
libellous, this cannot be ranked among ac- 
tions of ſcandal. It ſeems, unleſs ſome ſpe- 
cial damage could have been proved, this 
cauſe would have been proper only for the 
eccleſiaſtical court, under the name of a ſuit 
for jactitation of marriage. To theſe and 
ſimilar inſtances, the legal remedy by an ac- 
tion on the caſe for misfeaſance may be ap- 
plied, it being neceſſary to remember, that 
the ground of complaint be not damnum abſ- 
que injurid, but that there be actual detri- 
ment injuriouſly ſuſtained. 


VI. Another kind of action upon the caſe, 
very frequent in practice, is that of trover and 
converſion ; in which the declaration ſurmiſes, 
that the plaintiff's goods came by finding into 
the defendant's poſſeſſion, who wrongfully 
converted them to his own uſe. This form 
of action is not very antient. Not much more 
than a century ago, it was faid, * tho a new, 
to be a juſt remedy. It is brought to obtain 


© 3 Duruf, 5165, 12 Freem. 54. 
PL a ſatis- 
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a ſatisfaction in value for the goods, as deti- 
nue, ſpoken of in a former lecture, ſeeks a 


fpecific reſtitution of the things themſelves. 


Trover is the moſt general mode of trying 
the right of property in any perſonal chattels, 
whether diſputable under the* bankrupt laws, 

or otherwiſe. The finding is commonly a 
mere fiction in the formal part of the ſuit; 
for all ſorts of property, as ſhips ', may be 
the ſubjects of actions of trover. This form 
ſuppoſes, that the defendant may have come 
rightfully by the goods. It waives the treſ- 
paſs in taking, and relies on the wrongful 
poſſeſſion only. To intitle the plaintiff to re- 
cover in this action, two things are neceſſary 
to be proved, property in himſelf, and a 
wrongful converſion by the defendant to his 
own uſe. 'The moſt uſual evidence of con- 
verſion is proof of a refuſal to deliver the 
goods on demand: this is ſufficient. The 
law is the ſame, if the refuſal is conditional, 


as not to deliver the goods to the true pro- 


prietor except on certain terms, which the 
defendant has no right to impoſe. But if* 


© See x Durnf, & Eaſt 475—482. 3 Durnf. & Eaſt 316— 
323. f 2 Durnf, & Eaſt 462. 3 Durnf, & Eaſt 406. 


t Burr. 31. 2477. 
> Caſe of & Hayes before lord Mansfield C- J. at niſi 
prius Hil. 1782, 
the 
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the goods can be reaſonably ſaid to have been 
in the defendant's cuſtody by the plaintiff's 
licence at the time of the action brought, it is a 
ſufficient objection, and will defeat the ſuit. 
J have before mentioned, that the plaintiff 
muſt prove property in himſelf, which is 
available without ever having had the cuſtody 
of the things in queſtion. For this action 
may be brought by an executor, or other 
perſon, who never had the actual poſſeſſion 
of the goods. But the plaintiff muſt prove, 
that w/e the goods were his property, they 
came to the poſſeſſion of the defendant. If 
therefore ſtolen goods, before conviction of 
the felon, be bond ſide ſold in market overt, the 
property is hereby changed; and tho conviction 
reveſts the original ownerſhip, yet cannot ſuch 
owner even then maintain this action for da- 
mages againſt one, who was not in poſſeſſion 
of them at the time of the conviction, tho he 
has a right to reſtitution, it he can find the 
poſſeſſor, and aſcertain the ſpecific articles. In 
ſome ' caſes, the proceedings have been ſtayed 
by the court, on payment of coſts, and bring- 


x Cro. 377, 8. 1 Bul. 68, 69. * 2 Durnf. & Eaſt 
759756, dee Vol. II. 411, 2, 3. dee Burr, 1363. 


1 ing 
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ing the goods to be delivered to their owner ; 
but this would frequently be an inadequate 
recompence. 


VII. The laſt ſpecies of actions upon the 
caſe, which I ſhall mention, are ſuch as are 
grounded upon ſome ſlatute. For“ every act 
of parliament, made for the redreſs or pre- 
vention of any injury or grievance, will found 
an action for things done contrary thereto, if 
not by expreſs words, by legal implication. 
Jam ſpeaking here of ſtatutes, which do not 
impoſe any pecuniary mulct; for in thoſe 
caſes, as we have before ſeen, an action of 
debt muſt be ſued, But where no ſpecific 
penalty is inflicted, an action on the caſe may 
be commenced, grounded on the ſtatute, as 
againſt the returning officer, for a falſe feturn 
of members to ſerve in parliament ; in which 
caſe the party aggrieved is intitled to recover, 
not any determinate ſum, but double the da- 
mages that a jury ſhall aſſeſs. Such is the“ 
action againſt the hundred for a robbery; (the 


® 10 Co. 75. b. 2 Inſt. 55. 118. St. 7 & 8 W. III. c. 7. 
* St, Winch. 13 E. I. ſt, 2. g. 2. See 2 Saund, 374. 


old 
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old ſtatute, on which it is founded, implied- 
ly making ” the inhabitants, for this purpoſe, 
a corporation) and ſuch alſo that *%, which 
may be proſecuted for cheating by falſe ſigns 
and tokens, tho it is alſo an indictable offence. 
To this head likewiſe muſt now be referred 
the redreſs ſought for any violation of lite- 
rary property. For ſince that right is no 
longer holden to ſubſiſt at common law, but, 
according to the concluſive determination of 
the ſupreme court of judicature in this king- 
dom, formerly noticed, reſts wholly on the 
protection afforded by the * ſtatute of queen 
Ann, any invaſion of ſuch excluſive claim 
mult be redreſſed in an action founded on and 
reciting that act of parliament. Of the ſame 
nature are actions upon the caſe brought for 
invading a patent right, granted by his ma- 
jeſty for the excluſive practiſing, making and 
vending of ſome new invention or manufacture. 
For the legality of theſe patents now depends 
on a proviſo in a ſtatute * of James the firſt ; 
and therefore actions brought for infringing 


2 Durnf, & Eaſt 672. | 
1 St, 30 G. II. c. 24. See 2 Durnf. & Eaſt 581 &c, 


3 Durnf, & Eaſt 98 &c. 
7 Vol. II. 393, 4. * 8 A. c. 19. 
$ Vol. II. 395» 0. 2 21 J. I. e. 3» 5 6. 
P 4 ſuch 
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ſuch ſole privilege are properly to be referred 
to that act, and not to the common law. In 
ſuch action, the plaintiff muſt prove, that the 
invention was new in itſelf, or new within 


this realm. 


Before I conclude this lecture, it is proper 
to obſerve; that ſeveral occaſions of bringing 
actions on the caſe, as againit a * common 
carrier, or for deceit, in ſelling unſound horſes, 
or the like, are, eſpecially of“ late years, uſual- 
ly declared upon in aſſumipſit: becauſe ſomething 
being commonly paid down, the plaintiff by 
adding a count for money had and received, 
may recover thereupon, and prevent at leaſt 
a nonſuit. Whereas a count in aſ/umpfit can- 
not be added or joined to a declaration in 
an action upon the caſe, ſpecially ſo called. 
For actions upon the caſe are conſidered 
as founded upon ort; and therefore the 
general iſſue is, that the defendant is “ not 
guilty of the premiſes in manner and form 


as A. (the plaintiff) hath above complained 


* 1 Durnf, & Eaſt 277. 


Y About twenty-five years ago it was very uſual to bring 
an action upon the caſe ior deccit in ſales, 


= Carth, 188, 9. 
1 thereof 
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thereof againſt him.” ——The * plaintiff muſt, 
in general, prove his whole declaration ; and, 
on the other hand, any thing, that excul- 
pates the defendant, may be given in evi- 
dence by him, without pleading it on the 
record. 


Thus I have endeavored in ſome meaſure 
to characteriſe the ſeveral kinds of actions 
upon the caſe, and, by ſelecting ſuch exam- 
ples, as appeared neceſſary under each diſtri- 
bution, to convey the means of judging, in 
what inſtances of damage unjuſtly ſuſtained, 
this remedy is proper to be purſued for ob- 
taining compenſation. It ſeemed a method 
better ſuited to the memory, and to practical 
utility, to bring theſe anomalous points of 
law under this extenſive title, to which they 
all refer, and of which they ſerve to frame 
the collective idea, than to leave them ſcat- 
tered in different parts of theſe lectures. 
And it was intended, that the principles of 
the caſes cited ſhould be eaſily applicable ta 
thoſe, not mentioned, falling under the like 
reaſon, 


4 Str. 872, 


Having 
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Having now finiſhed our inquiries into the 
nature of theſe actions, which ariſe ſimply ex 
delicto, I ſhall proceed to ſuch as have the 
imputation of force ; and ſhall in the next lec- 
ture ſpeak of the action of replevin, and in- 
cidentally of the doctrine of difreſes. 


LE C- 


LECTURE L. 


of the action of replevin, and other actions rela- 
live to the doctrine of diſtreſſes. 


HE third general claſs of perſonal 

actions, according to the diviſion of 
them formerly made, comprehends ſuch, 
where the injury, for which they are brought, 
1s ſuppoſed to be accompanied with force. Of 
this ſort may be accounted actions of reple- 
vin and of treſpaſs. For tho in the former it 
is not uſual to inſert the words © force and 
arms” in the declaration, yet it complains of 
a direct and immediate invaſion and carrying 
away of the property in queſtion. 


The word “ replevin” is interpreted to ſig- 
nify a ſubſtitution of one pledge in the room 
of another. For it is brought, where goods 
or cattle are taken or diſtrained, the legality 
of which taking or diſtreſs is intended to be 
conteſted, To this end they are delivered 
back to the claimant, upon his undertaking, 

in 
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in the form of the condition of a bond entered 
into with the ſheriff, to try the right in an 
action, and to reſtore the things taken, if ſuch 
ſhould be the determination of the ſuit. This 
ſubject therefore ſeems not an improper occa- 
ſion to introduce ſome inquiry into the nature 
of diſtreſſes; which are an expeditious method 
allowed in ſome caſes of obtaining juſtice, by 
ſeiſing the goods of another, in order to com- 
pel the payment of money, or the perform- 
ance of ſome duty. The thing taken and the 
act of taking it are each of them indifferently 
called a diſtreſs, 


I. The moſt uſual occaſion of diſtraining is 
for rent in arrear. This cannot be made 
till the day after the rent is payable; for it is 
not properly in arrear during the continuance 
of that day, to which the reſervation of it 
relates. Neither can it be made for rent ac- 
cruing from * incorporeal hereditaments, as 
tithes, Such indeed is not in ſtrictneſs of 
legal propriety a rent: nor* are there any 

local 


I Inſt. 47. b. 13. ed. n. 6. » Vol. II. 67. 
© This reaſon might ſeem not to extend to a right of cem- 
oz: demiled ; but mt may well reſt on the former general doc- 
trine, 
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local premiſes whereon to make the diſ- 
treſs. | 


A landlord, to be intitled to diſtrain, muſt 
have a legal, not merely an equitable, title in 
the eſtate. But where“ a man had leaſed his 
land for a long term of years, and ſubſequent to 
ſuch leaſe made a mortgage of it in fee, of 
which the mortgagee gave notice to the te- 
nant in poſſeſſion, and afterwards diſtrained 
for rent in arrear, the legality of the diſtreſs 
by ſuch mortgagee was the queſtion, and the 
court held, that he might diſtrain. For the ſt. 
4A. c. 16. § 9. takes away the neceſſity of at- 
tornment ; ſo that the complete legal title is in 
the mortgagee from the time of the mortgage. 
The tenant incurs no damage, which is pro- 
vided againſt by the ſtatute, making good all 
payments of rent by him to a grantor before 
notice of the grant. But we may infer from 


trine. The reaſon aſſigned for this point of law, as to com- 
mons, in 2 Bac. abr. 106, is not a very clear one, nor is it ex- 
plained by the references cited. 

« Dougl. 279 &c.——[n this caſe, the late practice of per- 
mitting a mortgagee to proceed by eje&ment, if he have given 
notice to the tenant, that he does not intend to diſturb his poſ- 
ſeſſion, but only requires the rent to be paid to him, and not to 
the mortgagor, was admitted to be intangled with difficulties, 
I have made a queſtion, ant. 45 n, whether that practice is any 
longer in force. 

the 
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the principles advanced in this caſe, that tho 
a mortgagor, by the acquieſcence of the mort- 
gagee, continue to receive the rent, and tho 
the tenant be indemnified, ſtill ſuch mort- 
gagor, having parted with the legal title, is no 
longer intitled to diſtrain for it. 


I ſhall not mention the ſeveral reſtraints, 
which ſubſiſted at common law on diſtreſſes 
for rent; becauſe they are, with an admirable 
clearneſs and conciſeneſs, expounded by fir 
William Blackſtone *, together with the ſta- 
tutes, which remedied thoſe defects. I muſt 
partly refer alſo to the ſame author for the 
doctrine of what things might at common 
law, and may now by ſtatute, be diſtrained for 
rent, and of the manner, in which the things 
diſtrained may be impounded. Among the 
things privileged and exempted from being 
diſtrained are utenſils in trade, as for example, 
the anvil in a ſmith's ſhop; becauſe, as fir 
William Blackſtone expreſſes it, the taking 
of them away would diſable the owner from 
ſerving the commonwealth in his ſtation. 
But * ſome have been reminded on this occa- 
ſion of the Moſaical * precept, © no man ſhall 


Comm. b. iii, c. 1, Noy 181. 5 Deut. xxiv. 6. 


take 
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take the nether or the upper milſtone to 
pledge, for he taketh a man's life to pledge, 
or that whereby he gets his living. 


The latitude indulged by the ſtatutes above 
alluded to is very beneficial to landlords, hav- 
ing made diſtreſſes for rent an eaſy and effec- 
tual remedy, which before was dilatory, dan- 
gerous and circumſcribed. Among other ad- 
vantages, a conſiderable one is the power given 
to diſtrainers to ſell the thing diſtrained for 
rent, which they had not authority te do by 
the common law. But now by the ſt. 2 W. 
& M. ſeſſ. 1. c. 5, where any goods ſhall be 
diſtrained for rent, and the tenant or owner 
thereof ſhall not, within five days after ſuch 
diſtreſs and notice thereof, left at the manſion 
or other notorious place on the premiſes 
charged with the rent, regularly replevy the 
ſame, in ſuch caſe the diſtrainer, with the 
aſſiſtance of the ſheriff, underſheriff, or con- 
ſtable, may cauſe the goods diſtrained to be 
appraiſed, and may afterwards ſell ſuch goods 
for the beſt price, that can be gotten for the 
ſame, and having deducted the rent and 
charges may leave the overplus, if any, in 
the hands of the officer attending, for the 
owner's uſc. In the conſtruction of this ſta- 

tute 


— ³ VA » ˙¹]̃̃˖ũl . P... 
— —  — —— 
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tute it has been adjudged, that ® notice may 
be given either to the tenant or owner in per- 
ſon, as well as left on the premiſes : and that, 
if the goods are ſold at the price appraiſcd at, 
that ſhall be intended the beſt price, unleſs 
the contrary appears, becauſe the appraiſers 
are ſworn. It ſeems alſo, that * they may be 
ſold at a price lower than they happen to be 
appraiſed at; and that the diſtrainer is not 
bound to wait an unreaſonable time in order to 
obtain ſuch appraiſed value. A ' liberal inter- 
pretation too has been given to the requiſition 
concerning the preſence of the proper peace 
officer, for that was deſigned as a benefit to 
the landlord. Before“ any ſteps are taken 


in purſuance of this ſtatute, the ſheriff's of- 


fice ſhould be ſearched to ſee, whether any 
replevin 1s entered within the five days, which 
time muſt be computed from the notice, and 
not from making the diſtreſs. 


In the ſt. 11 G. II. c. 19; tho profeſſedly 
made for ſecuring the payment of rents, and 
preventing frauds by tenants, there is one 


h 1 Sal. 247. Lord Raym. 54. 1 Lord Raym. 55. 
* 9 Vin, abr. 129. 14 Mod. 390. 395. 
= 9 Vin. abr, 129.—— The paſſages above referred to in 
Vin. abr. are comments of {ir Bartholomew Shower on this ſta- 
tute of king William. 
clauſe 
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clauſe much for the benefit of the leſſee, viz. 
the requiſition, that he ſhall within a week 
have notice of a diſtreſs made, and of the 
place, where the things taken are depoſited, 
and that, upon tender of the rent and charges, 
any diſtreſs made of corn or other product 
ſhall ceaſe, and the poſſeſſion thereof be re- 


ſtored to ſuch former proprietor. 


It may be collected from the ſtatute for 
the ſale of diſtreſſes, and was always the ge- 
neral rule, that the property of third perſons, 
as well as of the tenant himſelf, may be diſ- 
trained by the landlord for rent in arrear, 
when found on the demiſed premiſes. The“ 
excepted caſes of things privileged from ſuch 
power of diſtreſs, are referred to a neceſſary 
regard to the conveniencies of trade and 
commerce. 


II. A ſecond, and alſo frequent, occaſion of 
ſeeking expeditious juſtice by diſtreſs, allowed 
by the law, is where cattle are found damage 
Feaſant, doing damage on the land of another. 
So any other chattel®, wrongfully placed on 


See 1 Inſt. 47. a. & n. 14. (13 ed.) Burr. 1498 &c. 


» Latch 8.—-—But tho ſuch things, as turves, on another's 
foil, may be diftrained, it is not allowable to burn or deſtroy 
them. (T. Jon. 193.) 


Vor, III, Q_ another's 
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another's ſoil, as ſtacks of corn, or the like, 
are conſidered as damage feaſant and diſtrain- 
able. Thus” the cattle of a ſtranger may be 
diſtrained by a commoner, for treſpaſſing 
where his right of common lies, whereby he 
could not enjoy it in ſo ample a manner, as 
he was intitled to. So alſo where“ the beaſts 
to be depaſtured in any common are nume- 
rically aſcertained, all that exceed that num- 
ber may be diſtrained damage feaſant. The 
like © remedy by diſtreſs is allowed, where 
men come to fiſh in my ſeveral piſcary, their 
nets and oars may be taken and detained da- 
mage feaſant. The ſame * courſe may be 
purſued, if cattle be put into another's cloſe, 
tho without the conſent or privity of the 
owner of the beaſts, But if * a man come to 
diſtrain, and ſee the beaſts upon his ſoil, and 
the owner chaſe them out to prevent their 
being taken, the tenant of the land cannot 
then follow and diſtrain them, and if he do, 
they may be reſcued; for the cattle, in order to 


P 3 Lev. 104. 
* Yearb. 46 E. III. 12. ans the number is not in 


terms aſcertained, it muſt be proportioned to the tenement, in 


reſpe& whereof ſuch right is inſiſted on; (vol. II. 77, 78.) but 
in ſuch caſe the diſtrainer acts at ſome peril. 


» 3 Cro. 228. * 1R, A. 666. I Inſt. 161. a. 
be 
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be diſtrainable, muſt be damage feaſant at 
the time of the diſtreſs. It is farther to be 
obſerved, that diſtreſſes of cattle damage fea- 
ſant may be taken in the night. 


III. Diſtreſs is incident to * fealty. For? 
every kind therefore of ſervice, the lord of 
the ſeignory may diſtrain. Of theſe ſervices 
the moſt conſiderable, at leaſt in theſe our 
days, is that of attendance at the lord's court. 
If then * the jury of the leet preſent, that any 
inhabitant within the manor, owing ſuit and 
ſervice at that court, hath negleRed to appear 
there, the ſteward may amerce him for ſuch 
default. This amercement is to be reduced 
to a definite ſum; and thus being rendered 
certain, the goods of the defaulter may be diſ- 
trained for it in any place within the juriſ- 
diction, except lands in the poſſeſſion of the 
crown. But for an amercement in a court 
baron, the lord cannot diſtrain without pre- 
{cription. Wherever * alſo the duty depends 


v 1 Inſt. 142. a. * Vol. II. 32. 
Y 1 Inſt. 150. b. Doctor & ſtud. b. ii. c. 9. 
* 1 R. A. 670. * 1R. A. 666. 


„ T. Raym. 204. 1 Cro. 748. 12 Mod. 329. Lord 
Raym, 71. Skin. 636. 
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upon ſpecial and local cuſtom, there muſt be 
a like cuſtom to diſtrain for it: more eſpe- 
cially is this neceſſary, where it is for the pri- 
vate benefit of a ſubject. It ſeems*, the 
bailiff of a manor cannot diſtrain in theſe 
caſes by virtue of his office, but that he muſt 
have a precept or warrant from the ſteward 
of the court. Amercements being in the na- 
ture of puniſhment for a perſonal offence, the © 
goods of a ſtranger, tho found on the delin- 
quent's premiſes, cannot in theſe cafes be 
taken, as they may for rent. As to what is 
to be done with the things diſtrained for fines 
or amercements, that is, whether they may be 
ſold, I apprehend, the books are to be un- 
derſtood thus: that for fines or amercements 
for offences properly preſentable in the leet, 
as nuſances, and in which the public have 
ſome concern, the diſtreſs may be ſold to levy 
the penalty; for it is the king's court and of 
record: but that where the duty is of a pri- 
vate nature, whether it appertains to the 
court leet or baron, there is no authority to 


© 2 Hawk. 60. 4 2 Mod. 138. See 1. Sho. 62. Carth, 
74, 75- Mo. 573, 4. 1 Sal. 108. © 1 R. A. 669. 
Ow. 146. F. N. B. 229. f 2 Hawk. 60. Noy 17. 
$ Co. 41. a. b. 12 Mod. 330. 2 Sal. 379. Bul. 52, Jenk. 
219. 


ſell, 
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merely; as that for rent was at common law, 
and before the paſſing of the abovementioned 
ſtatute relating to that ſubject. 


IV: The laſt occaſion, which I ſhall men- 
tion, of diſtraining, is in order to levy a for- 
feiture incurred by a particular ſtatute. It is 
a very common proviſion in acts of parlia- 
ment, that the penalties therein ſpecified ſhall 
be levied by diſtreſs: in which caſe it ſeems 
to have been a general rule, that * the things 
taken might be fold; for the public being 
concerned, ſuch laws ſhall have the moſt ef- 
fectual conſtruction. This kind of diſtreſs 
can never be taken without a warrant for 
that purpoſe. And now by a general law 
it is provided,“ that in all caſes where any 
juſtice or juſtices of the peace 1s, or are, or 
ſhall be, required, or impowered, by any act 
or acts of parliament then in force, or there- 
after to be made, to iſſue a warrant of diſtreſs, 
for the levying of any penalty inflicted, or 
any ſum of money directed to be paid, by or 
in conſequence of ſuch act or acts, it ſhould 


b 2 Sal. 379. T. Jon. 25. St, 27 G. II. c. 20. 
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be lawful for the juſtice or juſtices granting 
ſuch warrant, therein to order and dire& the + 
goods and chattels, ſo to be diſtrained, fo be 
fold and diſpoſed of within a certain time to be 
limited in ſuch warrant, ſo as ſuch time be 
not leſs than four days, nor more than eight 
days, unleſs the penalty or ſum of money, 
for which ſuch. diſtreſs ſhould be made, to- 
gether with the reaſonable charges of taking 
and keeping ſuch diſtreſs, be ſooner paid.” 


Having taken this view of the ſeveral kinds 
of diſtreſs, and on what the legality thereof 
in general depends, I recur to the action of 
replevin, the uſual mode of conteſting that 


legality. 


When by the ſheriff's intervention the 
goods have been delivered back to the claim- 
ant, he, in compliance with the condition of 
his bond, ſues this action; which is often in- 
ſtituted in the county court, and from thence 
removed into one of the ſuperior courts at 
Weſtminſter. It may be brought by him, 
who has either an abſolute or qualified pro- 
perty in the things taken; and * againſt him, 


I 1 Inſt, 145. b. * 2 R. A. 431, 
| who 
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who took or commanded the taking, or 
againſt both. And it may be maintained 
againſt the ſheriff by his proper name, if he 
were the perſon, who took them. The 
declaration ſtates, that the defendant took 
the goods, ſpecifying the place where, and 
wrongfully detained them againſt ſureties and 
pledges ; that is, inforced the occaſional re- 
demption of them by the replevin bond. The 
general iſſue in this action is non cepit, that 
the defendant did not take the goods; but 
this is rarely pleaded. The defendant may 
alſo plead ® cepit in alis loco, that he took the 
goods elſewhere, and not in the place men- 
tioned in the declaration, which is conſidered 
as a plea in abatement. For the place is in 
general of theꝰ eſſence of the action; and * it 
is put into the count to give the defendant 
notice, to what he muſt make his title. But 
thoꝰ the defendant ſhould ſucceed in his plea 
of cept in alio loco, yet this is but matter of 
excuſe; he cannot hereupon have a return 
or re-delivery of the cattle ar goods, which 
he has diſtrained, according to the plaintiff's 
ſtipulation in his replevin bond. In order ta 


! Reg. 81. b. n 6 Mod. 102. n See Str. 507, 8. 
9 4 Cro, 896, r 6Mod. 102, 3. 1 Sal. 93. 94. 
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obtain that end, the uſual courſe is to ſhew 
the reaſon of making the diſtreſs, the title 
and authority, under which he acted, as for 
rent in arrear, or that the cattle diſtrained 
were damage jcaſant, where he had a right of 
common, or the like. It this defence be made 
in his own right, as for rent of his own eſtate, 
it is called an avowry; if in the right of ano- 
ther, and by derivative authority and com- 
mand, it is termed a cognzzance. The de- 
fendant in this action, ſo avowing or making 
cognizance, becomes an actor as well as the 
plaintiff, and ſeeks not merely a diſcharge 
from the ſuit, but makes a claim alſo for far- 
ther redreſs. For as, if the plaintiff ſucceed, 
the judgment is, that he recover damages for 
the taking and detention of his goods, ſo if 
the event be favorable to the defendant, and 
the avowry be for any rent, cuſtom or ſervice, 
he may, by a ſtatute of Henry the eighth, in- 
title himſelf to damages; as he may alſo, by 
a later act, after judgment on demurrer. 
The fame benefit is introduced, by another 
ſtatute *, in caſe of avowries for damage fea- 
ſant. In what ather inſtances, not men- 


4 7H. VIII. C. 4. r St. 17 . II. C. 7. 
21 H. VIII. c. 19. 
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tioned in any act of parliament, the defendant 
in replevin ſhall recover damages, ſeems to 
have admitted of ſome uncertainty, or con- 
treriety of opinion. The reaſonableneſs of 
ſuch claim may be thought nearly equal in 
every ſpecies of avowry and cognizance. 
In avowries for rent, it was neceſſary by the 
common law particularly to ſet forth the 
whole title. But now by a * ſtatute of the 
laſt reign an eaſier method is introduced, it 
being made lawful for all defendants in re- 
plevin to avow or make cognizance generally, 
that the plaintiff, or other tenant of the lands 
and tenements, whereon fuch diſtreſs was 
made, enjoyed the fame under a grant or de- 
miſe at ſuch a certain rent, during the time, 
wherein the rent diſtrained for incurred, or 
other ſervice became due, which rent or other 
ſervice was then and ſtill remains due, with- 
out farther ſetting forth the grant, tenure, 
demiſe, or title ; and if the defendant prevail, 
he ſhall recover double coſts of ſuit. But in 
ether inſtances, in general, it is neceſſary for 
the avowant to ſhew in every particular a 
complete title to diſtrain, Thus in the caſe 


t See W. Jon. 42 1. 434. 1 Bac. abr. 5 22, 3. 
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 * of an amercement diſtrained for, it is not 
ſufficient to ſay, that the plaintiff was pre- 
ſented for ſuch an offence, but it muſt be 
averred, that the fact was committed. I have 
before ſaid, that amercements muſt be re- 
duced to a definite ſum, which, it ſeems?, 
may be either by ſworn ſuitors of the court, 
called affeerors, after the jury have found the 
fact, or by the jury without farther proceſs. 
But I apprehend, it is more common and re- 
gular, that the amercement ſhould be affeered. 
This is to be ſtated, according as the fact is, 
in every cognizance or avowry. The rea- 
ſon, why the avowant is to make out ſo full a 
. Tight, is becauſe he is an actor, and is to re- 
cover ſomething more than a diſcharge from 
the ſuit; which object muſt be attained on 
evincing the merits of his caſe. For either 
party may eventually be intitled ta coſts, as 
well as damages, according in whoſe favor the 
iſſues are ſound: and if ſome be found on 
each fide, and the judge do not certify that the 
plaintiff had probable ground for pleading 


* Fitzgib, 109; except as to the bailiff; for with regard 
to him, the preſentment alone is a reaſonable vindication, 
(1 Cro. 748.) 

3 Lev. 109. Keil. 66, a, Fitzgib. 10g. 

2 1 Sal. 108, * 2 Durnf. & Eaſt 235, 6, 7. 


thoſe 
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thoſe matters, in regard to which any iflue or 
iſſues are found for the defendant, the latter 
is intitled to have the coſts in reſpect thereof 
deducted out of the general coſts of the ver- 
dict. For theſe reaſons the defendant may 
make up the record, and bring the cauſe on 
to trial; and * therefore alſo there can be no 
judgment of nonſuit in this action. 


Tho an avowry is the zſual method of ob- 
taining a return of the things diſtrained, that 
end © may alſo be anſwered by diredly plead- 
ing in bar, that the property of the goods is 
in the defendant, and not in the plaintiff, It 
is ſaid alſo, that the defendant ſhall have a 
return, where he prevails in a plea of pro- 
perty alleged in a ſtranger; becauſe he had 
the poſſeſſion, which was illegally taken from 
him by the replevin, when the plaintiff had 
no right, 


The pleadings on record in replevin, like 
thoſe in treſpaſs, frequently run out to great 
prolixity, Thus te an avowry, that cattle 
were taken damage feaſant, the plaintiff may 


o 3 Nurnf, & Eaſt 667. © 6 Mod. 103. 
* Sal. 9 2 Ley. 92. See 6 Mod, 103. 1 Sho. 401. 
Carch. 243, 4+ 
plead 
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plead in bar a right of common, or a title to 
the premiſes, to which the defendant may re- 
ply, as in treſpaſs, and as will be ſhewn in 
the next lecture; and fo in other caſes, till the 
iſſues are properly joined. For the ſtatute *, 
which allows defendants to plead as many 
pleas as they ſhall be adviſed, by leave of the 
court firſt obtained, (that is, by a motion of 
courſe comprehends avowries ; and alſo au- 
thoriſes plaintiffs in replevin, in the fame 
manner, to put in ſeyeral pleas in bar to each 


avowry. 


We have before ſeen, that either party in 
replevin may (at leaſt in moſt caſes) be even- 
tually intitled to damages. If* the defendant 
obtain judgment, he is alfo to have a return 
of the things diſtrained irrepleviſable. But“ 
if return irrepleviſable be awarded, the former 
owner of the cattle or other goods diſtrained 
may come to the defendant, and offer the ar- 


© 4A. c. 16. 

2 R. A. 434——— This judgment pro retorno habendo is in 
ſuch caſe the regular one; and where it has been miſtakenly 
omitted, the court have given leave to amend, on payment of 
colts, even after writ of error brought. (3 Durnf, & Eaſt 
349 &c.) 

5 2Inſt, 107, 341. Lord Raym. 720, 
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rearages, and if the defendant refuſe to deli- 
ver the diſtreſs, the plaintiff may have an ac- 
tion of detinue, and by that means recover 
it; for it is but in the nature of a gage. 


Thus I have attempted to illuſtrate ſome 
of the moſt obſervable points in this action 
of replevin; the whole doctrine of which 
abounds with technical and uncouth terms ; 
and it would be difficult to be more parti- 
cular with any degree of conciſeneſs and per- 
ſpicuity. 


There are two other forms of ſuit, incident 
to diſtreſſes, recaption, and reſcous or reſcue. 


1. Where a man diſtrains for rent, ſervice, 
or other due, and afterwards, pending the 
plea, diſtrains again for the ſame cauſe, a writ 
of recaption lies. In this caſe the defendant 
cannot avow, but he may juſtify as in treſpaſs ; 
and the chief meaſure of the damages is his 
contemptuous abuſe of the remedies provided 
by the law. This form of ſuit is fallen almoſt 
intirely into diſuſe and oblivion. 


b F. N. B. 164, 11 R. A. 320. 
2. Where 
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2. Where a diſtreſs is reſcued out of the 
poſſeſſion of the diſtrainer, before the im- 
pounding thereof, (but which is however 
conſidered as being in ſome degree in the 
cuſtody of the law) the diſtrainer ſo injured 
may have a writ of re/cous. Sir Edward Coke 
on this ſubje&t makes his familiar diſtinc- 
tion, telling us, there is a reſcue in deed, and 
a reſcue in law. The former is 2 poſitive 
act of forcible injuſtice. A reſcue in law is 
when a man hath taken a diſtreſs, and the 
cattle diſtrained, as he is driving them to the 
pound, voluntarily eſcape into the premiſes 
of their owner, who is hitherto ſuppoſed to 
be paſſive; here then a demand is neceſſary 
to conſtitute this a reſcue; and if the owner 
deliver them not on ſuch demand, it legally 
amounts to that ſpecies of injury. 


But an action of reſcue is not maintain- 
able where the diſtreſs was unlawful, as if no 
rent were arrear, or what was due had been 
tendered, or the goods were taken in the high- 
way, where ſuch taking would be unjuſtifi- 


* F. N. B. 230. 6 Mod. 216. 13 Black. comm. 146. 
I Inſt. 161. a. 4 1 Inſt, 160. b. 161. a. 


2 able, 
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able, or were not diſtrainable. If however * 
goods be cauſeleſsly diſtrained, it is not war- 
rantable in a ffranger to make reſcue. 


If the goods diſtrained were aCtually * im- 
pounded, the injury is remediable by a writ 
de parco fracto, or of pound breach. But there 
is a great diſtinction to be made between this 
proceſs and that of reſcue. For if a diſtreſs 
be tortious, the party cannot juſtify a breach 
of the pound to retake it, tho he may reſcue 
the cattle diſtrained, before they are impound- 
ed. Therefore * in a parco fracto, where the 
plaintiff ſhewed no title of making the diſ- 
treſs, yet he obtained judgment. 


It is very juſtly provided by act“ of parlia- 
ment, that upon any pound breach or reſcous 
of goods or chattels diſtrained for rent, the 
perſons aggrieved thereby ſhall, in a ſpecial 
action upon the caſe for the wrong thereby 
ſuſtained, recover treble damages and coſts of 
ſuit againſt the offenders in any ſuch reſcous 
or pound breach. It has been determined, 
in conſtruing this ſtatute, that the coſts ſhould 


®© R. A. 67% F. N. B. 228. 
4 Lord Raym. 104, 5. 1 Sal. 247, 
r St. 2 W. & M. ef, 1. c. 5. * Carth, 321. 


be 
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be trebled as well as the damages. It is ne- 
ceſſary in the declaration in this caſe to ſhew 
a demiſe, and diſtreſs for rent, as well as the 
reſcous. The fact is laid to be done vi et 
arms ; and from its affinity with the action of 
replevin, I choſe to mention it in this place, 
tho it is reducible to the laſt head of actions 
on the caſe, viz. thoſe founded on ſome act 
of parliament. 


An action of reſcous is alſo maintainable, 
where @ man, lawfully arreſted, is wrongfully 
reſcued and ſct at large: and it ſeems * to lie, 
tho the proceſs was erroneous; as if a capias 
be ſued without an original writ. The party 
* reſcued may be a witneſs for the defendant : 
and it muſt be, proved to have been a legal 
arreſt, otherwiſe there can be no actionable 
reſcue. This form of ſuit is alſo very un- 
common; tho the occaſions of it might per- 
haps not unfrequently occur in a tumultuous 
and unciviliſed age. 


In all actions of reſcous, the declaration 
ſtates the injury complained of to have been 


© F. N., B. 232. v Dal. 1. 
* 6 Mod. 211. 


committed 


LECT. 50. and of difireſes. 241 


committed © with force and arms.” Theſe 
words, tho omitted in replevin, are conſtantly 
uſed in actions of treſpaſs, which is tho 
only kind of perſonal ſuit remaining to be 
treated of, and will be conſidered in the next 
lecture. | 
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LECTURE LI. 
Of Sun, of. treſpaſs. 


HE next and laſt perſonal action to be 

treated of is that of treſpaſs vi ef armrs, 
as it is called, for it univerſally includes the 
idea of force, real or implied. The wrong 
committed, for which a ſatisfaction in da- 
mages is thus ſought, may affect the perſon of 
the plaintiff, his rea/ property, or his goods. 
This action therefore is of three kinds, of 
which I ſhall ſpeak diſtinctly; tho any of 
them may be united in the ſame declaration, 
and even be joined in the ſame count. 


I. The injuries to the plaintiff's perſon, 
for which an action of treſpaſs may be ſued, 
are aſſault, battery, mayhem, and impriſon- 
ment. 


An * aſſault is an attempt or offer with force 
and violence to do a corporal hurt to another. 


* x Hawk. 133. 
This 
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This inchoate outrage will not, it ſeems, ſup- 
port the action we are treating of, unleſs it 
be attended with an actual, or what amounts 
to a conſtructive, battery *, for the term“ bat- 
tery” legally includes every injury done to the 
perſon of a man, in an angry, or revengeful, 
or rude, or inſolent manner. It has alſo been 
* adjudged, that where the hurt was accidental, 
as of one, who ſtood by to ſee another un- 
cock his gun, and was wounded by its going 
off, this action might be maintained ——The 
Roman civil law had the following reſtraint*; 
% quis per jocum percutiat, aut dum certat, 
mjuriarum non tenetur. But with us, it ſeems, 
an *agreement to fight would not ayail the 
defendant, ſuch fighting being unlawful, and 
meriting diſcouragement. The battery and 
wounding may be very conſiderable without 
amounting to the legal idea of maybem; which 
is defined * to be ſuch a hurt of any part of a 
man's body, whereby he is rendered leſs able, 
in fighting, either to defend himſelf, or an- 
noy his adverſary. But whatever degree of 


d But ſerjeant Hawkins ſays, (1 Hawk. 134.) that on an in- 
dictmeut the defendant may be found guilty of the aſſault, and 
acquitted of the battery. 

© Ibid. 4 Str. 596. © Dig. I. xlvil. t. 10. le. 3. 4 3. 

Bull. nifi prius 16. © 1 Hawk, 111. 


R 2 violence 
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violence be uſed, the complaint is conſtantly 
recited with ſufficient circumſtances of aggra- 
vation: and thoſe, who were unappriſed of 
this practice, might be a little ſurpriſed to 
find a ſlight injury proved at the trial, when 
the declaration had ſtated, that the aſſault 
was made with ſwords, ſticks and ſtaves, and 
that the life of the plaintiff was greatly de- 
ſpaired of. Laſtly, impriſonment includes bat- 
tery, that is, no other or farther battery need 
be proved. Falſe, unwarrantable, or aQtion- 
able impriſonment is any detention of ano- 
ther's perſon, without an authority both law- 
ful in itſelf, and lawfully executed. This 
action therefore may be brought againſt a 
juſtice of peace, who maliciouſly and cauſe- 
leſsly grants a warrant to arreſt the plaintiff 
for a ſuppoſed crime, without any informa- 
tion. The impriſonment here proceeds im- 
mediately from the juſtice: the conſtable is 
bound to execute the warrant. If however 
there be an information laid, in conſequence 
of which the impriſonment is occaſioned, an 
action on the caſe is the proper remedy. 


But beſides injuries to the plaintiff's own 


h 2 Durnf, & Eaſt 231. 
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perſon, a man may ſometimes ſue for da- 
mages on the ground of injurious violence of- 
fered to the perſons of others. Thus a maſ- 
ter or father may maintain an action for the 
battery of his ſervant or child. But then the 
declaration muſt allege a per quod ſervitium 
amiſit, that is, that the plaintiff loſt the bene- 
fit of the ſervice of the child or ſervant fo 
beaten. This form of action was adopted 
in a caſe, where the complaint was for ſedu- 
cing the plaintiff's daughter, per quod ſervitium 
amiſit. She however was twenty-three years 
of age, and lived in ſervice, abſent from her 
father : but being diſcharged on account of 
her pregnancy was received and maintained 
by the plaintiff, The matter was compro- 
miſed ; but the opinion of the court ſeemed 
Clear, that the action would not lie. If in- 
deed the daughter had been of more tender 
years, and had lived with her father, he might 
have recovered a compenſation, for the loſs 
of her ſervice, to which he would then have 

been intitled, or, whatever had been her age 
| if 

| Burr. 1878 &. 

* 3 Will, 18, 19. Vol. I. 452. n. & 2 Durnf. & Eaft 166 &c. 
there cited: in which caſe it is ſaid, that an action merely for 


debauching a man's daughter, by which he loſes her ſervice, is an 
R 3 action 
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if ſhe had lived with him, and acts of ſervice 
had been proved. The ſame form of action is 
in uſe againſt an adulterer for criminal conver- 
ſation with the plaintiff's wife; and force 
and violence are in law ſuppoſed to accompany 
that atrocious injury to a huſband; for in re- 
ſpe& to him, her conſent is as nothing. It 
was, I apprehend, on the like principle for- 
merly laid down, that the“ huſband's con- 
ſent, as being to the commiſſion of-an unlaw- 
ful action, was not available as a juſtification 
and the defendant could not plead in bar, that 
the fact was by the plaintiff's licence: tho it 
might be given in evidence in mitigation of 
damages. But it ſeems now thought, that" 
the huſband's privity will defeat the ation, 
tho I have not found it ſaid to be pleadable. 
When no adulterous intercourſe hath been 
perpetrated or attempted, but a real battery 


action on the caſe; but that according to lord C. I. Holt's opi- 
nion, where the offence is accompanied with an illegal entry ot 
the father's houſe, he has his election either to bring treſpaſs or 
caſe, However in lord Raym, 1032, (the authority referred to) 
the diſtinctions taken ſeem to be, not between treſpaſs and caſe, 
but different forms of treſpaſs and aſſault. In 3 Wilf. 18, 19, it 
was treſpaſs, and no entry of the houſe. Treſpaſs lies for in - 
ticing away a ſervant from his maſter's actual ſervice. (Cowp. 54 
&c.) It is alſo the proper form in actions of adultery. 

! 7 Mod. 81. 2 Sal. 552. n 12 Mod. 232. 

Bull. niſi prius 27. 2 Durnf. & Eaſt 166, & n. 


1 committed 
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committed on a married woman, it is 2 
that the huſband and wife ſeek redreſs by a* 
joint action. Such are the wrongs, which 
my be proſecuted in actions of aſſault. 


We are next to conſider the ſeveral kinds 
of defence, which, beſides the general iſſue of 
* not guilty,” may be pleaded to this action. 
Firſt, the defendant may plead that he is 
not guilty within four years,” next preceding 
his being ſued ; which * is the time prefcribed 
by the ſtatute of limitation for bringing actions 
of aſſault. Of other defences the moſt fre- 
quent is that of ſon aſſault demeſne, alleging 
that the plaintiff made the firſt aſſault, either 
on the defendant himſelf, or on his wife, fa- 
ther, ſon, maſter, or ſervant. This * cannot 
be given in evidence on the general iſſue in 
an action, tho it may on an indictment, for an 
aſſault. Such avowal of uſing force, and 
more eſpecially ſuch interpoſition on behalf 
of others, muſt be deſigned with a view of 
preventing future miſchief, not in revenge 


o For ſuch action is maintainable, independent of any ſpe- 
dial damage, referred to the huſband ſeparately, (See lord Raym. 
1032.) | 

? St. 21 J. I. c. 16. * 1 Hawk. 134. 

Str. 953, 4. 2 Sal. 642. 
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for an aſſault, that is over, or an injury, that 
3s paſt. Divers other juſtifications come un- 


der the term, © molliter manus impoſuit ;” that 


is, that the fact charged upon the defendant 
was no more than his gently laying of his 
hands on the plaintiff, ta effect ſome purpoſe 
required by the law, or to prevent ſome ill, 
generally unlawful, or particularly injurious 
to ſuch defendant. Thus if the defendant 
plead an arreſt by virtue of legal proceſs *, in 
order that this plea may juſtify the battery, 
(ſuppoſing it to be ſomething more than a 
conſtructive one) as well as the aſſault, he 
mulſt ſhew reſiſtance in the perſon arreſted, or 
an attempt to eſcape. But a molliter manus 
impeſuit will include the battery, where the 
cauſe is ſufficient; for to lay hands on ano- 
ther againſt his wiil araounts to the legal idea 
of battery. This juſtification * therefore may 
be uſed, where the plaintift has continued in 
the defendant's houſe againſt his inclination 
and remonſtrances, and was therefore forcibly 
removed to prevent farther moleſtation, which 
amotion is the only cauſe of action. Such 
indeed will. not be a defence for wounding 
the plaintiff; for then it is by no means true, 


Rep. B. R. Hardw. 300. i See Skin, 387. 
9 | | that 
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that the defendant gently laid his hands upon 
him. Certain domeſtic and other relations 
alſo may afford grounds of juſtification. For 
the defendant may plead, that the plaintiff 
was his ſervant or apprentice, and that for 
ſome tranſgreſſion he ſuſtained the battery 
complained of as a due and moderate correc- 
tion: or that he was a ſoldier or mariner, and 
the pretended injury was a puniſhment in- 
flicted by ſentence of a court martial, or of 
the commanding officer on board. 


Laſtly, common reaſon teaches us, that * 
inevitable neceſſity muſt juſtify every act: quod 
neceſſitas cogit, defendit, But then it muſt be 
ſhewn to be inevitable; and no negligence or 
inadvertence muſt be imputable to the de- 
fendant. What is pleadable in bar muſt ſo 
far excuſe as to leave the defendant faultleſs. 
Matters of extenuation can only mitigate the 
damages, and not intitle him to a verdict in 
his favor Neither“ is it any plea, that 
the defendant hath been convicted on an in- 
dictment for the ſame aſſault, and paid a fine 
to the king. For this ſuit is inſtituted for 
the private redreſs of the party injured, 


u 2 R. A. 548. T. Ray. 423. Hob. 134. 
* Bull. niſi prius 16. 
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Where the damages recovered have been 
thought inadequate, the court formerly would 
increaſe them upon view. This” however 
could not be done, when the declaration did 
not mention any mayhem, nor deſcribe the 
manner of the battery, and ſuch battery had 
not been certified by the judge, who tried the 
cauſe. The practice is now very unfrequent, 
if not wholly obſolete, 


II. The ſecond ſpecies of treſpaſs v7 et ar- 
mis is that affecting real property, called treſ- 
paſs quare clauſum fregit, becauſe the writ 
requires the defendant to account, * where- 
fore he broke and entered the plaintiff's cloſe,” 
that is, any land, of which he has the pre- 
ſent poſſeſſion, however low and tranſitory his 
intereſt therein may be. It may be brought 
againſt the lefior himſelf; it may be main- 
tained by him, who has aliened the land, of 
which he was actually poſſeſſed at the time 
of the injury committed; and by him, Who 
was only in the enjoyment of the veſture of 


land, or other right, as that of digging and 


Har. 408. 1 Sid. 108, 1 Will. 5,6. 
See 2 Inſt. 105, ® 2 R. A. 569. 
d ; Inſt. 4. b. © Burr, 1824 &c. 
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carrying away turf and peat, provided it be a 


ſeparate and excluſive intereſt. So where“ a 
certain number of acres, parcel of a large 
meadow, were yearly allotted to the lord of 
the manor, it was adjudged, that he might 
fupport this action: which principle may be 
applied to caſes analogous. But * guare clau- 
fum fregit is not maintainable by an heir for 
land deſcended to him, before he has made 
his entry, (tho * he may make leaſes of 
ſuch land) nor by one intitled merely to a 
right of common, nor by a reverſioner for any 
detriment done to his inheritance. 


The chief and moſt common damage, as 
ſtated in the declaration, is done by cattle in 
treading down and depaſturing the graſs; for 
which the owner is liable to anſwer, if he 
drive them on the cloſe, or if they eſcape thi- 
ther through the defect of fences, which he is 
bound to repair: in either of theſe caſes he 
may properly be made a defendant in this ac- 
tion. But other injuries, as digging in the 
plaintiff's ſoil, making a road over it, incloſ- 
ing part of his land with the contiguous land 
of the defendant, laying open his grounds to 


* 1 Cro. 421, 2. * Ibid. f Plow, 142. 


thoſe 
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thoſe adjacent, and the like, and ſometimes 
conſequential damages, are ſet forth in the de- 
claration. However the tort itſelf, which is 
the ground of the action, muſt be directly and 
immediately injurious to the plaintiff's pro- 
perty and poſſeſſion ; otherwiſe, according ta 
a diſtinction firmly eſtabliſhed, not treſpaſs, 
but an action upon the caſe, is the proper 
remedy. Such action upon the caſe was 
brought for damaging a colliery of the plain- 
tiff, who obtained a verdict, and had an intire 
judgment on the three counts in the declara- 
tion. It was objected, that two of the counts. 
deſcribed a treſpaſs vi et armis; for in them 
it was alleged, that the defendant cauſed 
great quantities of water to be conveyed 
through divers other collieries into that of the 
plaintiff: and that a count in treſpaſs cannot 
be joined in the ſame declaration with a count. 
in an action upon the caſe. The court over- 
ruled the objection, ſaying, © that the plain- 
tiff in his declaration deſcribed a fact, which 
might, at the trial, be proved to be either 
proper for an action of treſpaſs, or on the 
caſe, according to the evidence. And it ap- 
pears, that it was here proved at the trial to 


Burr. 1113, 4 
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be the latter. If it had been proved to be 


treſpaſs vi et armis, the plaintiff muſt in that 
event have been nonſuited. Before the trial 
it ſtood indifferent, whether it would come 
out to be the one or the other. However in 
the nature of the thing it muſt be a conſe- 
quential damage; as the act complained of 
was done on the defendant's own foil.” By 
the words © conſequential damage” we muſt 
here underſtand ſuch an act as conſequentially 
only becomes injurious: and muſt not infer 
from that ſentence, that conſequential da- 
mages can only be redreſſed in an action on 
the caſe. For where the wrong done 1s a 
direct invaſion of the plaintiff's property in 
poſſeſſion, conſequential or remote, as well as 
the immediate, damage may well be ſet forth 
in the declaration in treſpaſs v ef armis : as 
that the defendant entered into the plaintiff's 
grounds, and deſtroyed his fences, by means 
whereof the cattle of divers ſtrangers eftaped 
thither and conſumed the graſs. 


It muſt be obſerved, that *, when land has 


been recovered in ejectment, this action may 

be ſued in the name of the fictitious leſſee, as 

Thomas Doe, to obtain the meſne or inter- 
d Burr, 665 &c, 

mediate 


- — 


— — TE — 4 


— — 
Pe — = - 

— — EEE — — cours 
=> we = _ 8 


254 Of actions of treſpaſi. LECT. 51. 


mediate profits, which the leſſor of the nomi- 
nal plaintiff was deprived of, while he was 
kept out of poſſeſſion, and alſo the coſts of 
the former ſuit. In this caſe an action of 
aſſumpfit tor the uſe and occupation of the 
premiſes cannot properly be brought, becauſe 
that proceeds on the idea of a contract, and 
ſtates that the defendant occupied ſuch pro- 
perty by the plaintiff's conſent. But here 
the poſſeſſion manifeſtly appears to have been 
adverſe : and this action of treſpaſs to recover 
the meſne profits is therefore the remedy ap- 


pointed by the law. 


It is proper alſo here to mention, that an 
action quare clauſum fregit is the mode of 
teeking redreſs, where breaking and entering 
a cloſe may ſeem a ſtrange language, I mean, 
for the injury of fiſhing in the plaintiff's 
fiſhery. The declaration however ſtates, that 
the defendant broke and entered the plaintiff's 
cloſe, covered with water, being the foil or 
bed of a certain river, creek, or the like, 
(deſcribing the boundaries) and there fiſhed 
for and took divers quantities of fiſh, ſpecify- 
ing an arbitrary number of different kinds. 
For a lake, ſtream, or river are not, as ſuch, 
demandable in real actions, but as ſo many 

BET acres 
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acres of land covered with water; and in 
conformity to the ſame idea this action is 
framed. 


The pleas or juſtifications in quare clauſunt 
fregit, beſides the general ifſue of © not guilty,” 
are very numerous. Thoſe firſt to be conſi- 
dered are ſuch as affect the title to the land; 
for this action is not an unuſual mode of try- 
ing the right to eſtates. Firſt therefore the 
defendant may plead tbe common bar, as it is 
called, that is, he may allege the place, in 
which the treſpaſs is ſuppoſed to have been 
committed, to be his own foil and freehold. 
This is a compendious mode. The 
defendant may alſo juſtify by ſetting forth 
his title at large, whether by deſcent or 
otherwiſe, with the ſeveral conveyances, 
under which he claims, provided he can 
ſhew a right to the preſent poſſeſſion of 
the land, not a right of entry merely, but ſuch 
as leaves no poſſeſſory intereſt whatſoever in 
the plaintiff.” Another caution is, that he 
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i It has always appeared to me rather ſtrange; how this form 
crept in conſiſtently with the ſtrict and rational principles of 
ſpecial pleading, tho I know it is accounted for ſo early as the 
4th of E. VI. (Plowd. 26.) on this ground, that ſuch ſpecial 
matter, as the plaintiff's having a leaſe for years, ſhall not be 
intended. 
muſt 
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muſt carry the detail back to the eſtate of 
ſome perſon ſeiſed in fee, and ſo derive his 
pretenſions. For the rule of pleading is, 
that the commencement of particular eſtates 
(leſs than fee fimple) muſt be ſhewn, that is, 
how they branched out of the complete eſtate 
in fee: which gives an opportunity to the 
plaintiff of conteſting any part, any link of 
the deduced title. A preſent poſſeſſory title 
may in like manner be ſet forth in a third 
perſon, the defendant alleging, that he acted 
as his ſervant and by his command, 


Other rights alſo, beſides a claim to the land 
itſelf,, may furniſh grounds for juſtifying the 
{uppoſed treſpaſs. Thus the defendant may 
in pleading intitle himſelf to a right of com- 
mon, of way, of fiſhing, of watering his cattle, 
of digging turves, (called common of turbary) 
or of having eſtovers, in the place mentioned 
in the declaration. All which claims may 
properly come in queſtion, and be put into a 
way of trial in this action, whether they de- 
pend on cuſtom, or preſcription, or any other 
foundation. Other cuſtomary rights may 
alſo form a part of the record in treſpaſs quare 
clauſum jregit, and be brought to legal deci- 


ſion; as thoſe of cutting fuel for the poor, 
| oe 
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of taking ballaſt, or of i towing barges, on 
the banks of navigable rivers, of * making 
perambulation, or the like. Sometimes the 
right, on which the juſtification is built, is 
of general extent; as that the place, where 
the treſpaſs is ſuppoſed to have been com- 
mitted, is a common highway; or if the ſuit 
be brought for fiſhing in the plaintiff's fiſhery, 
that ſuch place is an“ arm of the ſea, and free 
to be fiſhed in by all the king's ſubjects. 
Much of the ſame nature are thoſe juſtifica- 
tions, where the fact is alleged to have been 
done in order to promote the public good, or 
to abate a public nuſance. On " this ground 
of promoting the common good, and conſiſt- 
ently with prior adjudications, the court ſup- 
ported the plea, which juſtified the following 
foxes with horſes and hounds over the ground 
of another, as the neceſſary means of killing 


3 For ſuch right depends ſolely on the cuſtom, tho a very 
extenſive one, and tho perhaps imall evidence of uſage would 
eſtabliſh it. (3 Durnf. & Eaſt 262.) But it does not ſubſiſt 
by the common law, and cannot be pleaded as a general right. 
(3 Durnf. & Eaſt 253.—265.) 

* Co. ent. 65 1. b. 652. a. 13 Durnf. & Eaſt 265, 6. 

= A man may have, and may accordingly reply to ſuch 
general defence, an excluſive and appropriate privilege of fiſh- 
ing even in an arm of the ſea, Such right is not to be pre- 
ſumed, but the contrary. It may however be eſtabliſhed by 
preſcriptive uſage. (Burr. 2162 &c.) 


» 3 Durnf. & Eaſt 259. 1 Durnf, & Eaſt 334 &c. 
Vor. III. 8 thoſe 
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thoſe noiſome and deſtructive animals. If 
unneceſſary or malicious damage, as in tram- 
pling the hedges, had been done, it would 
have been a proper ſubject for a new aſſign- 
ment. The plea averred, that the defendant 
did as little damage as he poſſibly could, which is 
a uſual inſertion in the ſeveral forts of juſtifi- 
cations to actions guare clauſum fregit, But 
in * the abatement of a public nuſance, inju- 
riouſly continued by the plaintiff, this perhaps 
is not required. 


Sometimes the deſendant pleads, that what 
he did was by the licence and authority of the 
plaintiff himſelf. Such licence“ is deter- 
mined by the land's changing its owner : nor 
can it be pleaded as having been given by a 
ſervant, tho that circumſtance, as ſhewing the 
nature as well as occaſion of the treſpaſs, 
might perhaps be conſidered in mitigation of 
the damages. Sometimes the defendant juſti- 
fies his entry, as being with a view to ſeiſe or 
take ſomething to which he, or his employer, 
is intitled, as tithes regularly ſet out, or a 


* 2 Sal. 459. 
” 6 Mod. 171,—This cannot be given in evidence under 
the general iſſue. (2 Durnf, & Eaſt 168.) 


* 1 Cro. 876. 
deodand 
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deodand ſorfeited and demanded previouſly to 
ſuch ſuppoſed treſpaſs, or other chattel. But 
in theſe caſes, he ot, I apprehend, warrant 
the breaking of lc «and gates, as he may in 
claiming a right of way or common. 


Laſtly, ſometimes the queſtion between the 
parties is, on whom the obligation of repairing 
the fences, (confeſſedly out of repair) through 
the deficiency of which the ſuppoſed treſpaſs 


happened, depends. 


In all caſes, the plea concludes with a gue 
et eadem, as it is called, that is, an allegation 
that the matter juſtified by the defendant is 
the ſame fact, the ſame ſuppoſed treſpaſs, 
of which the plaintiff hath complained ; and 
if the plaintiff think otherwiſe, he ſhould ſet 
forth a new aſſignment. 


The common or general replication to pleas 
in bar or juſtifications in treſpaſs is that the 
defendant did the injury “of his own wrong, 
and without ſuch cauſe as by him alleged,” 
in the Norman French, de /on tort demeſne, 
and till frequently ſpoken of by the manner, 
in which it uſed to be expreſſed in Latin, 
de injurid ſud proprid et abſque tali cauſa. 

S 2 There 
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There are however ſome juſtifications, to 
which this general replication is not allowed. 
Firſt then it cannot be gſed, where the plea 
contains matter of record as well as of fact. 
For ab/que tali cauſa goes to the whole; and 
matters of record are not to be ſent to a jury. 
But * if the defendant juſtify under proceſs of 
any court not being of record, the plaintiff 
may reply generally; for then the whole is 
matter of mere fact. The other * caſes, in 
which the general replication is not permitted 
to be uſed, are, where the defendant claims to 
himſelf any right to or intereſt in the lands, 
where he ſets up a licence or authority de- 
rived mediately or immediately from the 
plaintiff himſelf, and where he juſtifies by a 
general permiſſion of the law, as for example 
to view, if waſte have been done or ſuffered. 
—— The pleadings are oftener voluminous 
and prolix in quare c/auſum fregit, than in any 
other form of action. 


Of the fame nature with this ſuit is that 
for breaking and entering the plaintift's 


r 8 Co. 67. a. 3 Lev. 65. * Doc. plac. 114. 
t Doc. plac. 114, 5. 8 Co. 67. a. b. See 2 R. A. 568. 
See 3 Durnf. & Eat 297. 


dwelling 
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dwelling houſe, or treſpaſs vi et armis quare 
domum fregit. This alſo is an invaſion of 
what the law conſiders as rea/ property. What 
has been ſaid of the former, is in great mea- 
ſure applicable to this ſuit. It ſeems how- 
ever in reaſon to require ſtronger grounds of 
juſtification for entering the plaintiff's dwell- 
ing houſe againſt his will than his cloſe. On 
this principle, therefore, of ſecuring perſons 
in the peaceable and quiet enjoyment of their 
homes, againſt even the moſt plauſible pre- 
tences, the following * caſe was determined, 
The defendant pleaded, © that her daughter 
was retained a ſervant in the plaintiff's houſe, 
and was very ſick there, and ſhe being her 
mother came to ſee her in her illneſs, which 
is the ſame treſpaſs complained of.” Yet this 
was holden no good juſtification without the 
owner's licence, or at leaſt without its being 


aſked. 


It ſeems, that this is the proper kind of 
action, where a parſon of a pariſh deter- 
mines to ſue one, who has preached in his 
church without his leave: for ſuch intruder, 


2 2 R. A. 567. 
= lord 
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lord chief juſtice Holt ſays”, is a treſ- 
paſſer. 


A charge of breaking and entering the 
dwelling houſe often begins the declaration 
in treſpaſs againſt tbe goods, of which I am 


next to ſpeak. 


III. An actionable treſpaſs againſt the goods 
of another may be committed by taking them 
away, or by damaging them without the diſ- 
poſſeſſion of the owner. This therefore, as 
well as replevin, is a uſual form of action, 
when the validity of any diſtreſs or ſeiſure 
whatſoever is intended to be litigated ; for to 
take the goods of another, without the color 
of ſome authority or excuſe, amounts to lar- 
ciny, and is the ſubject of a criminal indict- 
ment. The numerous injuries, affecting per- 
ſonal property, without diſpoſſeſſing the own- 
er, but by which it is rendered of leſs value, 
may be eaſily conceived. If ſuch wrong be 
committed, while the goods can be ſaid to be 
in the owner's poſſeſſion, this action lies, as 


7 12 Mod. 420. 433. 
well 
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well as where they are taken from him. For 
the giſt or eſſence of the action is the invaſion 
of poſſeſſion. Therefore * if the defendant 
come to goods by the delivery of the plain- 
tiff, it is not maintainable. It may however 
be ſued by him, who has the poſſeſſion of 
goods merely, as if a man have cattle to agiſt. 
It may be brought alſo where the property is 
ſufficiently veſted to conſtitute the idea of 
poſſeſſion : as * where the tenant of land hath 
ſet out tithes, and a ſtranger takes them away, 
altho the rector never had the actual, but 
only the © zmputed, poſſeſſion. For here the 
law couples the idea of poſſeſſion with that of 
ownerſhip as againſt him, who had no claim 
to either; or elſe conſiders the poſſeſſion of 
the tenant as the poſſeſſion of the rector; or 
perhaps, in anomalous caſes like the preſent, 
the law ſuſtains the action allowed of, what- 
ever it be, from a principle of neceſſity, as 
otherwiſe there would be a right without a 
remedy, contrary to the maxims of Engliſh 


* 2R. A. 555. 2 R. A. 551. d Vol. II. 110. 
A conſtructi ve poſſeſſion will intitle the rightful owner to 
bring treſpaſs in other inſtances; as a lord of a manor, for an 
eſtray or wreck, taken by a ſtranger, before ſeiſure, by or on 
behalf of ſuch lord; or an executor before probate. (1 Durnf, 

& Eaſt 480.) | 
84 juriſpru- 
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juriſprudence.— An action of treſpaſs lies 
alſo for taking, killing, or wounding and leſ- 
ſening in value the plaintiff's dog; for the 
domeſtic tameneſs of that animal makes it a 
ſubje& of poſſeſſory property; and by a * ſta- 
tute of the preſent reign the ſtealing of dogs 
is puniſhable by pecuniary forfeitures to be 
levied by ſummary convictions, and by im- 
priſonment for default of payment, but not 
made felony. 


It muſt be obſerved, that * treſpaſs on the 
perſon or goods may be laid in any county, 
but treſpaſs quare clauſum Fregit is local, and 
the proper county muſt be the place of trial. 


The kinds of juſtification in treſpaſs on the 
goods are pretty obvious, as, particularly, ſet- 
ting forth at large the cauſes of making any 
diſtreſs or ſeiſure. Sometimes indeed the de- 
fendant is relieved from that neceſſity; ſeveral 
acts of parliament relating to bankrupts, and 
to the exciſe and cuſtoms, providing that he 
may plead the general iſſue, and thereupon 


4 Hob. 283. 1 Lev. 216. 3 Durnf. & Eaſt 37, 38. 
10 G. III. c. 18, f 3 Cro. 444. I Inſt. 282. a. 


give 
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give the ſpecial matter in evidence, without 
putting it on record. 


All actions of treſpaſs, where the nature of 
the caſe will admit of it, (not being a ſingle 
act, as cutting down a tree or the like) may 
be laid with a continuando, charging the de- 
fendant with continuing his ſaid treſpaſs from 
one day to another. In this? inſtance, (altho 
it is not otherwiſe neceſſary for the plaintiff 
to prove the time of committing the treſ- 
paſs, as laid in the declaration; but only that 
it was before action brought) he muſt either 
abandon the continuando, or prove the fact 
within the period ſpecified. 


To prevent a multiplicity of frivolous ſuits, 
juſtly eſteemed detrimental to the community 
at large, the legiſlature has provided *, that 
in all actions of treſpaſs, wherein the judge 
ſhall not certify, that an aſſault and battery 
was ſufficiently proved, or the freehold or 
title of the land was chiefly in queſtion, the 
plaintiff, if the jury find the damages under 


E Bull, niſi prius 85. d St. 22 & 23 C. II. c. g. 
i If the judge therefore certify an aſſault only, the plaintiff 
will be intitled to no more colts than damages, (3 Durnf. & 


Eaſt 391.) 
the 
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the value of forty ſhillings, ſhall not recover 
or obtain more coſts of ſuit than the damages 
ſo found ſhall amount unto. But in treſpaſs 
for goods taken away, where by preſumption 
no right of freehold could come in queſtion, 
if the judge do not certify under a more 
antient * ſtatute, the plaintiff is intitled to full 
coſts : as he may allo be in the three following 
caſes; firſt, by the ſtatute 4 & 5 W. & M. 
c. 23, where the defendants, being inferior 
tradeſmen, apprentices, and other diſſolute 
perſons neglecting their trades and employ- 
ments, hunt, hawk, fiſh, or fowl on the plain- 
tiff's land; ſecondly, by the ſtatute 8 & 9 
W. III. c. 11, where the judge certifies the 
treſpaſs to have been wilful and malicious; 
and laſtly, by the ſtatute 4 A. c. 16, where 
any ſpecial plea is added after the general 
iſſue, the plaintiff is intitled to coſts at 
the diſcretion of the court, unleſs the 
judge ſhall certify in this inſtance, that 
the defendant had probable cauſe to plead 
ſuch matter. The granting or refuſing 


* A general power of certifying, (for the purpoſe of dimi- 
niſhing the coſts to the amount of the damages recovered, or 
leſs) in actions perſonal, (not concerning lands, nor for any bat- 
tery) is given by ſt. 43 El. c. 6. f 2; and a certificate under 
this act may be granted after the trial of thg cauſe. (3 Durnf. 
& Eaſt 37,38&n.) 

1 Bull, niſi prius 324. 
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of theſe certificates is conſidered as diſ- 
cretionary in the judge, according to the 
circumſtances before him. For if he were 
in all caſes bound by the verdict, the above- 
mentioned proviſions would often be fruſtrat- 
ed of their intended utility. But“ a judge, 
having omitted to certify, cannot afterwards 
do it, under the ſtatute of Charles the ſecond, 
out of court. For it is expreſsly required to 


be by that law at the trial of the cauſe. 


Theſe ſeem to be the moſt obvious and 
material points reſpecting actions of treſpaſs 
vi et armis, and ſufficient to form an adequate 
idea of their various uſe; and the various de- 
fences that may be made to them, 


Having now conſidered the ſeveral kinds of 
perſonal actions, we may call to remembrance, 
that the iſſues joined therein may conſiſt of 
matter of law only, called demurrers, or of 
fact, either ſimply, or comprehending alſo 
ſome legal principles. In the former caſe of 
demurrers, the doubt is to be cleared by the 
judges of the law, according to the rules of 


» 2 Wil. 21. 
that 
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that difficult and important ſcience, on which 
our attention is employed. But in all iflues 
where facts are to be aſcertained, (whether 
mixed with law or not) evidence muſt be ad- 
duced, either viv4 voce, or in ſcriptis ; which 
will be the ſubjects reſpectively of the two 
next lectures. 


LE C- 
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LECTURE LIL. 


Of parol evidence. 


HE proof of conteſted facts muſt in all 

trials conſiſt either of the oral teſti- 
mony of competent witneſſes, or of ſuch 
written inſtruments as are legally admiſſible 
in evidence: the former is deſigned as the 
ſubject of the enſuing diſcourſe. 


The mode of examination vivã voce in open 
court, which is the general uſage in cauſes 
to be determined by a jury, is celebrated by * 
many learned writers as a peculiar excellence 
of our law. It is juſtly urged, how much 
depends on the manner of giving evidence, 
on applying apt and ſudden queſtions by intel- 
ligent judges and advocates, on publicly con- 
fronting adverſe witneſſes, and on the awe 
and reverence inſpired by the dignity of a ſo- 


* Hob. 325. 3 Black. comm. 373, 4. Pref. to Fort. rep. II. 
lemn 
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lemn tribunal. Theſe cauſes have a manifeſt 
influence and tendency to confound and de- 
tect intentional falſehood, and to expoſe the 
moſt hidden and premeditated perjury. It is 
therefore a ſettled rule®, that in caſes of life, no 
evidence is to be given againſt a priſoner but 
in his preſence. On the other hand, in liti- 
gations reſpecting property, ſome reaſon may 
be aſſigned in ſupport of the practice of thoſe 
courts, which, following the example of the 
later civilians, admit and decide by written 
depoſitions, taken before commiſſioners on in- 
terrogatories formally prepared. Actions at 
law are uſually brought to, or depend on, a 
ſimple and diſtinct iſſue. But ſuits in equity 
frequently involve a multiplicity of articles, 
which having their reſpective proportion of 
weight, the omiſſion of any of them on the 
one lide might make the adverſe ſcale unduly 
preponderate. In ſuch caſe, the very cir- 
cumſtances, which I have mentioned, as ob- 
viating the dangers of defigned perjury, might 
amaze or deject an upright, but diffident, wit- 
neſs; who, tho he ſhould happen not to vio- 
late the truth, might loſe that perfect recol- 
lection, neceſſary to diſplay every particular, 


» 2 Hawk, 428. 
and 
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and to repreſent a complicated tale with clear- 
neſs and preciſion. Perhaps therefore we 
may venture to aſſert, without meaning to 
offer a quaint paradox, that the uſage of the 
courts of common law is better calculated to 
detect falſehood, the practice of the courts of 
equity (in the caſe of a well- intentioned wit- 
neſs) to unravel the whole truth: that there- 
fore each method has its different utility, and 
proper ſphere of application. 


The firſt conſideration reſpecting witneſſes 
is the bringing of them in to be examined. It 
is certainly a very reaſonable retrenchment of 
natural liberty, that every citizen ſhould be 
compellable to appear and give evidence, 
where it may tend to quiet conteſted property, 
to repair private injuries, to vindicate the 
public juſtice of the kingdom, or above all to 
diſculpate calumniated innocence. There is 
therefore eſtabliſhed a regular mode to inforce 
the appearance of witneſſes, being a writ ſpe- 
Cifying a pecuniary penalty for diſobedience 
to its injunctions : and their © perſons are pro- 
tected from arreſts in civil actions, while they 
are going to and returning from the courts, 


© 1 Mod. 66, 1 Vent. 11. Vol. I. 98, 99. & n. | 
where 
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where their attendance is required. This 
ſeems to have been always the law in ſuits 
between private parties. But whether * a 
defendant in capital proſecutions, which are 
carried on in the king's name, had the power 
of exacting the attendance of thoſe, on whoſe 
teſtimony he relied, was made a queſtion, til} 
two ſtatutes, in the ſeveral reigns of king 
William and queen Ann, cleared this very 
important doubt ; and it is now ſettled, that 
the ſame compulſory proceſs to bring in wit- 
neſſes may be uſed in all caſes whatſoever. 
As a farther ſecurity againſt the backwardneſs 
of witneſſes, it is provided by * a ſtatute of 
queen Elizabeth, that if any perſon, ſerved 
with proceſs to teſtify, ſhall not appear, not 
having a lawful let or impediment to the 
contrary, he ſhall forfeit for every ſuch of- 
fence ten pounds, and yield ſuch farther re- 
compence to the party aggrieved by his de- 
fault, as by the diſcretion of the judge of the 
court, out of which the proceſs iſſues, ſhall be 
awarded. But the act makes it a previous 
condition, that ſuch reaſonable coſts and 
charges were tendered or * promiſed to the 


4 2 Hawk. 435. 5 El. c. 9. $ 12. 
f 3Cro. 522, 3. 540, 1. March 18. 


witneſs 
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witneſs according to his calling, as, having 
regard to the diſtance, were neceſſary to be 
allowed. It ought moreover to be averred, 
that damage was actually ſuſtained by the 
default. In like manner, at the trial, a wit- 
neſs, who appears, may refuſe to be examined, 
unleſs his expences are reimburſed or ſecured 
to his ſatisfaction; nor is he then bound to 
anſwer any queſtion, whereby he might ac- 
cuſe himſelf of a crime, nor, I apprehend, 
whereby he might incur any penalty or for- 
feiture, or impeach the title to his property 
and poſſeſſions. It is alſo an eſtabliſhed rule, 
that perſons educated in the profeſſion of the 
law, are not bound to revcal the ſecrets of 
thoſe, who adviſe with them; for it is con- 
trary to the truſt and confidence repoſed, and 
would deſtroy the ſafety and benefit of legal 
counſel. But they may be * conſtrained to 
declare matters of their own knowledge, 
which they were acquainted with before the 
retainer from their client, or which was not 
communicated to them in the character of 
counſel, ſolicitor or attorney. In ſuch man- 
ner and under ſuch terms witneſſes are in 


8 3 Cro. 541. March 19. 22 Hawk. 433. 
11 Vent. 197. Skin. 404. 4 Durnf. & Eaſt. 753 &c. 


Vor. III. T general 
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general brought in, and compellable to be 
examined. 


The next object of inquiry is their oath; 
by which profeſſing their belief in the Deity, 
and his moral providence, and appealing to 
his omniſcience for the truth of their atteſta- 
tions, they derive a ſanction to their credit, 
from the manifeſt danger they avowedly in- 
cur, if they ſhould he forſworn. This ſo- 
lemnity is required from all ranks. In* the 
beginning of the reign of Charles the firſt, a 
queſtion aroſe, whether a peer of the realm, 
defendant in chancery, ought to put in his 
anſwer upon oath. When it was unanimoully 
reſolved by the houſe of peers, that the nobi- 
lity of this kingdom and lords of parliament 
are of antient right to anſwer in all courts as 
defendants upon proteſtation of honor only, 
and not upon the common oath. The refe- 
rence was general, whether a peer is to anſwer 
upon oath: but the houſe conſidered only 
their anſwers in courts as defendants. And 


where 'a lord of parliament is to give teſti- 


mony, it has been often ruled, that he mult 
be ſworn: otherwiſe what he ſpeaks is not 
evidence, nor can he be puniſhed for perjury. 


* W. Jan, 184, 5. 1 W. Jon. 153. 3 Cro. 64. 
z Mod. yg. 2 Sal. 513. 1 WIS. 146. 
It 
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It is not clear, however, that a peer can be 
compelled to take the oath ; and if not, he 
might very unjuſtly deprive a ſuitor of the 
benefit of his atteſtation. If this be law in 
civil actions, as it is aſſerted in one“ book of 
authority, it ſeems ſtrongly to demand ſome 
remedial alteration, In criminal“ proſecu- 
tions, I preſume, the courts would inforce, at 
the peril of commitment, the atteſtation of 
peers, for the juſt detection of the guilty, and 
the neceſſary acquittal of the innocent. 


There has been indeed one ſingular inſtance 
of admitting teſtimony;without oath. This * 
was in the reign of James the firſt, whoſe cer- 
tificate, under his fign manual, was received as 
evidence in a chancery ſuit without exception. 
It would have been characteriſtic of this mo- 
narch to exclaim, 


Juramenta petis? regem jurare minori 
Turpe reor : nudo jus et reverentia verbo 
Regis meſſe ſolet, quovis juramine major; 


and many of his judges were ready to ſacrifice 
to his vanity with pliant adulation. But the 
legality of admitting this evidence was juſtly 
= 1 Freem. 422. a 1 Sal. 278, 2 Hawk. 152. 
Hob. 213. 7 Gunther, Liguria, de ge ſtis Frid. i. lib, 3. 
12 R. A. 686, 
* queſtionzd 
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queſtioned by a very great contemporary au- 
thority. In the” ſecond year of Charles the 
firſt, the houſe of lords referred it to the 
- judges, generally, whether, in caſe of treaſon 
and felony, the king's teſtimony is to be ad- 
mitted, but the king prohibited them from 
giving their opinion. As to“ appearing per- 
ſonally, and being ſworn in court, that ſeems 
wholly inconſiſtent with the royal dignity. 


In one caſe our law diſpenſes with the for- 
mal manner of being ſworn : but the diſpen- 
ſation conſiſts in words more than in reality, 
This is in favor of thoſe ſectaries, who ſcru- 
ple to take an oath, and whoſe ſolemn af- 


1 7 Parl. Hiſt. 43+ 


* And therefore, I preſume, it was, that the king of Iſrael 
was among the perſons expreſsly diſqualified, by the laws of the 
Hebrews, from giving teſtimony: yet Mr. Selden intimates, 
that the king of Judah might be a witneſs, and be witneſſed 
againſt, Seld. vol. i. p. 1521. 1526. (Wilk. ed.) 

© St. 7 & 8 W. III. c. 34. —— The words to be pronounced 
were, © I (A. B.) do declare in the preſence of Almighty God, 
the witneſs of the truth of what I ſay.” But by ſt. 8 G. I. c. 6. 
they are changed to the following: viz. © I A. B. do ſolemnly, 
ſinccrely, and truly declare and atlirm.”” It is obſervable, that 
when the ſame indulgence was extended to the Moravians by 
ſt. 22 G. II. c. zo, the old form was preſcribed. See ſome hiſ- 
torical account of the ſtatute of king William, Cowp. 390, 1.— 
A very ſirange, tho immemorial, practice had prevailed not to 
ſaffer witneſſes fer a priſoner in capital caſes, in general, to be 
ſworn: (2 Hawk, 434 Cowp. 391.) this is rectiſied by ſt. 
1 A. ſt. 2. c. 9. | : 

firmation 
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firmation is allowed to have the fame force 
and effect. Such folemn * aſſeveration muſt 
be looked upon as a reference and appeal to 
the Supreme Being, in ſubſtance and reaſon 
therefore as no other than an oath. And if 

their affirmation be falſe, as they muſt be 
thought to incur the moral guilt of perjury, 
ſo they are ſubjected to the legal puniſhment 
of that crime. Such kind of atteſtation is 
however confined to civil actions. Out of 
tenderneſs to priſoners, the ſame law which 
introduced it, forbade it to be uſed in * crimi- 
nal cauſes; or that any thing leſs than the 
moſt ſolemn kind of teſtimony ſhould draw 
down the infliction of capital or corporal 


puniſhment. 


We learn from fir Edward Coke”, that a new 
oath cannot be impoſed on any ſubject with- 
out authority of parliament, or the common 
law time out of mind. In another place * he 
aſſerts, none can examine witneſſes in a new 
manner without act of parliament, It is true, 


* Cowp. 390. 

* An action on a penal ſtatute is not within this exception: 
in ſuch caſe a quaker's affirmation is admiſſible. (Cowp. 382— 
395+) 
T 2 Inſt, 479, * 2Inſt. 719, 


2 caths 
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oaths cannot be ſo required on any new or 
extrajudicial occaſion. But we are not to 
_ underſtand from the cited paſſages, that the 
external form, with which the members of 
our church are uſually ſworn, is, or-ever was, 
conſidered by law as eſſential to an oath, and 
neceſſary to affect the conſcience of the per- 
ſon taking it, and the belief of thoſe, to whom 
the teſtimony is addreſſed. Forms have 
been various ; and the © ceremony of touching 
the holy ſcriptures is derived, according to 
Mr. Selden, from a pagan ſolemnity reſem- 
bling it. | | 


In deciding on the queſtion, whether one, 
who profeſſed the Gentoo religion, could be 
a witneſs, one of the learned judges men- 


In the time of the fanatical uſurpation, when men were 
ftudious after religious novelties, and had ſcruples, which they 
did not comprehend, the vice-chancellor of Oxford, being a 
witneſs, refuſed to be ſworn in the accuſtomed manper, but he 
cauſed the book to be holden open before him, and then raiſed 
his right hand. (See Selden vol. i. 1467. Wilk. ed.) The 
jury referred themſelves to the diſcretion of the court, what 
force ſuch atteſtation ought to have. Glyn chief juftice re- 
plied, that in his opinion the oath was as ſtrong as that of the 
other witneſſes ; but if he were to be ſworn, he would confarm 


to the accuſtomed mode; as he had before declared on a ſimilar 
occaſion, (2 Sid. 6.) 


d 1 Atk. 42, © Seld, vol. i. 1467. (Wilk. ed.) 
4 1 Ack. 42. | 


4 VOL tioned 
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tioned the opinion of archbiſhop Tillotſon, 
(by the name of a very great divine) that the 
form of an oath is voluntary, taken up and 
inſtituted by men. In the ſame cauſe, lord * 
chancellor Hardwicke, after citing the words 
of biſhop Sanderſon, © jurisſuramentum eff af 
firmatio religigſa, (which is in fact Cicero's* 
definition) added, all that is neceſſary to an 
oath is an appeal to the Supreme Being, as 
thinking him - the rewarder of truth, and 
avenger of falſchood. The principal uſe of 
theſe obſervations is te ſhew, that we muſt 
not confine the giving of teſtimony to believ- 
ers only in the Chriſtian faith.“ It is laid 
down by fir Edward Coke (fays fir Matthew * 
Hale) that an infidel is not to be admitted as 
a witneſs; the conſequence whereof would 
be, that a Jew, who only owns the old teſta- 
ment, could not be a witneſs, But I take it, 
that, altho the regular oath, as it is allowed 
by the laws of England, is ractis ſacro-ſanctis 
Dei evangeliis, which ſuppoſes a man to be a 
chriſtian ; yet in caſes of neceſſity, as in fa- 
reign contracts between merchant and mer- 
chant, which are many times tranſacted by 


* 1 Atk. 48. De off, I. iu. c. 29, 
2 Hal. H. P. C. 279. 


14 Jewiſh 
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Jewiſh brokers, the teſtimony of a Jew tas 
libro legis Mojaice is not to be rejected, and 
is uſed, as I have been informed, among all 
nations, Yea the oaths of idolatrous infidels 
have been admitted in the municipal laws of 
many kingdoms, eſpecially /i juraverit per 
Deum verum creatorem ; and ſpecial laws are 
inſtituted in Spain, touching the form of the 
oaths of infidels“ Such is the language of 
that learned and pious judge, —lt will not 
ſeen ſtrange, that it ſhould not formerly have 
been clearly ſettled, whether the teſtimony of 
Jews was admiſſible, if we recolleR, that * they 
were baniſhed by Edward the firſt, and did 
not return to this kingdom till the time of 
Cromwel!'s uſurped power. But now their 
evidence is never excepted to, and they are 
puniſhable, like others, for perjury.— As to 
the caſe of the Gentoo, his depoſition was 
taken, by virtue of a commiſſion out of chan- 
| Cery to the territories: of the Great Mogul, 
with! ceremonies extremely vain and ſuper- 
ſtitious. 
* Parl. hiſt. 95. 1 Atk. 31. 35. Cromwell rejected their 
propoſal for ſettliug here. (20 Parl. hiſt. 474 &c.)———Bcfore 
their baniſhment, they were indulged with the trial per medleta- 
tem linguæ, and were iworn on the five bouks of Mouſes hoiden 
in their arms, and by the name of the God of Iiracl, who is 
merciful. (Dy. 144. a. marg. ed. 1088.) 
11 Atk. 35. 
3 The deponents being before the commiſſioners with 2 
Bramin 
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ſtitious. But it was certified, that * ſuch was 
the uſual and moſt ſolemn form among pro- 
feſſors of that religion : i and the depoſitions 
were, after much argument and deliberation, 
allowed to be read in evidence by the lord 
chancellor, the two chief juſtices, and the 
chief baron, becauſe the Gentoos were un- 
derſtood to believe in the Supreme Being, 
and the obligation of an oath, which is ſo ne- 
ceflary for the maintenance of peace and juſ- 
tice among men, depends wholly on the ſenſe 
and belief of the Deity, 


But in the fame cauſe, two“ of the learned 
judges expreſſed themſelves clearly of opinion, 
that a profeſſed atheiſt could not be a witneſs. 
Such impious avowal would indeed ſubject a 
man to proſecution and puniſhment both by 
the common and ſtatute law of England. But 
it is inconſiſtent and repugnant to reaſon to 
require him to be ſworn. The caſe therefore 
of men wholly without religion (if any ſuch 
there be) may juſtly be thought a reaſonable 


Bramin or prĩeſt cf the Gentoo religion, the oath preſcribed to 
be taken was interpreted to each witneſs reſpeCtively; after 
which they ſeyerally touched the foot of the Bramin; and then 
the Bramin's hand was touched by another prieit. (1 Atk. 21.) 


* 1 Atk. 21. 1 Ibid. 50, ® Ibid. 40, 45- 
8 and 
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and legal objection to bearing teſtimony in 
any cauſe or trial whatſoever : and this we 
may ſet down as the fir/t general excluſion from 
giving evidence known to our laws, 


Another exception, alſo of a general nature and 
extending to all cauſes and trials, ariſes from 
imbecility or defett of underſtanding. Such is 
the caſe of infants: in regard to whom, the 
law has wiſely forborn peremptorily to fix 
any determinate age, at which their teſtimony 
ſhall be received, on account of the different 
periods, at which they ſeverally attain to ma- 
turity of diſcretion. A * child of nine years 
has been allowed to give evidence: and the 
conſtant courſe is for the court to interrogate 
them, and if by their anſwers they appear 
ſenſible of the guilt and danger of perjury, 
they are to be ſworn and examined. But if 
through the inſufficiency of their underſtand- 
ing, the oath cannot be adminiſtered, their 
bare? affirmation, at leaſt in criminal cafes, is 
not admiſſible. A fimilar kind of diſqualifi- 
cation ariſes from * nonſane memory. Such as 
the law eſteems zdiots from their birth are of 


* z Hal. H. P. C. 278. ® Ibid, 284, See Str. 700, 1. 


P 2 Hal. H. P. C. 279. cont, But 1 Ack. 29. and the pre- 
vailing opinion acc, 4 11nſt, 6, 


neceſſity 
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neceſſity under a perpetual excluſion from at- 
teſting : but * /unatics may be examined in 
their lucid intervals. 


The only remaining exception againſt giving 

evidence, which extends to all trials indiſcrimi- 
nately, is, where men are by law deemed in- 
famous, or at leaſt ariſes propter delictum. An * 
attainder or conviction of treaſon, * felony, 
piracy, premunire, or perjury, or of forgery 
on the ſtatute of Elizabeth, a judgment in 
attaint for giving a falſe verdict, or in con- 
ſpiracy at the ſuit of the king, and alſo judg- 
ment to ſtand in the pillory, or other ſtigma- 
tical ſentence pronounced for * any infamous 
crime, being in a court, which had juriſdic- 
tion, are good cauſes of exception againſt a 
witneſs, while they continue in force. But“ 
no ſuch conviction or judgment can be made 
uſe of to this purpoſe, unleſs the record be 
actually produced in court: and“ it is not 
ſufficient to produce the conviction alone, it 
muſt be followed by a judgment to conſum- 
mate the incapacity. 


7 2 Hal. H. P. C. 278. Com. Dig. tit. Teſtmoigne. 
* 2 Hawk. 432. See poſt 286 & n. 25 Eliz. c. 14. 


T2 Mod. 1 5, 16. 74, 75. 3 Lev. 426, 7. 1 Lord Raym. 
3Þ 40. 2 Will. 18, 19. 7 2 Hawk. 433+ ® CoWp. 3. 


The 
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The king's * pardon will reſtore the party 
to his credit after a conviction or attainder 
for treaſon or felony, a fortiori therefore in 
leſſer crimes: for it takes away not only the 
puniſhment, but, humanly ſpeaking, the 
imputation of guilt and turpitude. To this 
effect it was holden by lord chief juſtice 
Holt, that the king's pardon will remove a 
man's diſability to be a witneſs in all caſes, 
wherein it is only the conſequence of the con- 
viction or judgment againſt him, and not an 
expreſs part of the judgment entered, as it is 
in conſpiracy at the ſuit of the king, and in 
perjury on the ſtatute, viz. quod in poſterum 
non fit receptus ut teſits, But if the * perjury 
were proſecuted according to the courſe of 
the common law, it ſeems a pardon would 
reſtore the competency, leaving however the 


credibility very open to obſervation, 


Accomplices *, and thoſe, who have con- 
feſſed themſelves guilty of the ſame crime, 
which they lay to another's charge, are ad- 
miſſible witneſſes, provided they are not con- 
victed, nor joined in the ſame indictment. So 


2 Hawk. 433. 

Hob. 81, 82. 1 Vent. 349. T. Raym. 369. 
© 2 Sal. 689. 45 El. c. g. 

* 2 Sal. 514. 5 2 Hawk. 432. 


LECT. $2. Of parol evidence. 285 


it is of perſons jointly proſecuted with others, 
but not affected by the evidence produced on 
the part of the proſecution; or * who have 
ſubmitted, and been fined : theſe may be wit- 
neſſes for co-defendants, 


If one be“ outlawed in a civil ſuit, and not 
upon any criminal accuſation, it is ſaid, he may 
be a witneſs : but an excommunicate perſon 
is rejected. 


A remarkable point of evidence, relative to 
this head, occurred in the * caſe of the earl of 
Warwick, tried by the houſe of lords for mur- 
der at the end of the laſt century. One 
French, who had been convicted of man- 
ſlaughter, and allowed his clergy, but not 
burnt in the hand, was called as a witneſs for 
the arraigned lord. The attorney and ſolici- 
tor-general contended, that French could not 
be ſworn, unleſs he had been burnt in the 
hand, which would have amounted conſtruc- 
tively to a ſtatute pardon, or had been actually 
pardoned by the king. On the other hand, 
it was a plautible argument of fir Thomas 


C Str. 633, b 1 Inſt. 6. b. 2 Hal. H. P. C. 277. 
1 Gibſ. cod. 1096, 7. 2 Bul. 154. a 3 Wms. 456. 


Powys, 


286 Of parol evidence. b er. 52 
Powys, that, after the party convicted oſ 
manſlaughter had been allowed his clergy, it 
was a very unreaſonable objection againſt him, 
that he had not that mark of infamy impreſ- 
ſed upon his hand, and to fay, he could not 
be a witneſs in a court of juſtice, becauſe he 
had not been branded as a felon. The lords 
deſired the opinion of the judges, which was, 
that the ſtatute does operate as a pardon ; 
but then the words are, that the offender, 
after the allowance of his clergy, and burning 
in the hand, ſhall be enlarged out of priſon ; 
fo that both conditions are precedent, and till 
they are complied with, the party remains 
convict of felony, and conſequently not a good 


? The ſt. 19 G. III. c. 74.4 3. ſubſtitutes a diſcretionary 
power of fining, or ordering to be whipped, felons convicted, and 
liable to be burnt in the hand, in lieu of the latter puniſhment ; 
and ordains, that ſuch fine or whipping ſhall have the ſame ef- 
ſect in reſtoring them to their credit. But felons convicted of 
petty larciny were never ſubje& to burning in the hand; as they 
were never in need of praying their clergy. There was there- 
fore this inconſiſtency : convicts of grand larciny, who had un- 
dergone the ſentence of the law, were competent witneſſes; con- 
victs of petty larciny, who had alſo undergone the ſentence of 
the law, were incompetent. This is reQtified by ſt. 31 G. III. 
c. 35, Which provides, that no perſcn ſhall be an incompetent 
witneſs by reaſon of a conviQtion for petty larciny. In the ſame 
manner, by the laws of the Hebrews, a delinquent, after the in- 
fliction of the ſentence of whipping, was reſtored to his capaci- 
ties. (1 Seld. 1563. Wilk, ed.) 


witneſs ; 
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witneſs : and therefore the evidence of French 
was inadmiſſible. 


The exceptions to witneſſes, hitherto con- 
ſidered, are, as I have ſaid, of a general na- 
ture. There are, beſides, others, confined to 
particular cauſes only, and which ariſe either 
from the matrimonial connexion, or from hav- 
ing ſome intereſt in the event of the ſuit de- 


pending. 


I. It is a general rule, that“ @ huſband and 
wife cannot be evidence for or againſt each 
other. If ſuch teſtimony ſhould be ad- 
verſe, it might breed implacable diſſenſion: 
if favorable, there would be alarming danger 
of perjury from the oaths of perſons under fo 
great a bias. The ſame" maxim is adopted 
in courts of equity. But one exception to it 
may be found there, which happened in a 
caſe * particularly circumſtanced: the wife 
lived ſeparate from her huſband, and appeared 
to the plaintiff (who was her domeſtic ſer- 


= 1 Inft. 6. b. See 2 Kel. 62. 
2 Ch. ca. 39. 2 Vern. 79. 
1 Eg. ea. abr. 220, 7. 


9 vant) 
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vant) as an unmarried woman, and as ſuch 
tranſacted with her the buſineſs in diſpute. 
A peer was convicted in the laſt century of 
a capital crime, his wife being admitted as an 
evidence againſt him; but * ſuch admiſſion of 
her teſtimony has ſince been thought againſt 
law. And tho one book of authority may 
ſeem to imply, that huſband and wife may 
be witneſſes againſt each other in treaſon ; 
the contrary opinion is * better ſupported, and 
ſo far in general prevails, that * ſuch teſtimony 
is rejected, if it barely tend to criminate perſons 
in ſo near a relation to each other. 


Some ſeeming deviations however from the 
rule are inforced by a ſtrict neceſſity. For 
a woman has been allowed to prove a forci- 
ble abduction and marriage, not being in ſuch 
caſe a wife de jure. She may * alſo upon her 
oath demand ſureties ef the peace againſt her 


Hut. 116.—lt ſeems by the ſame caſe in 1 St. tr. 370, 
(ed. 1730.) that her examination was read. Other examina- 
tions are alſo declared in that caſe to have been read, contrary 
to the preſent rules of evidence. 


4 T. Raym, 1. 1 Vent. 244. r T. Raym. 1, 
* 1 Brownl. 47. 2 Hawk. 432. marg. 
* 2 Durnf, & Eaſt 268, 9. » x Vent. 243, 4+ 


* 2 Hawk, 432. Burr. 631. 


huſband, 
2 
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huſband, or ” he againſt her. And by expreſs 
* ſtatute, the wife of a bankrupt may be ex- 
amined by the commiſſioners for the diſco- 
very of his eſtate : the * contrary whereof was 
holden to be law before the paſſing of that act 


of parliament. 


But no other degree of kindred excludes a 
perſon's teſtimony by our laws, widely differ- 
ing in this reſpect from thoſe of Rome. That 
rule of the civilians, * ze/tis idoncus pater filto, 
aut filius patri, non eſt ; and that their other 
principle, parentes et liberi invicem ADVERSUS 
ſe nec wolentes ad teſtimonium admittendi ſunt, 
might perhaps be reaſonable. But * even diſ- 
tant relations could not be compelled, accord- 
ing to their law, to atteſt againſt thoſe, to 
whom they were allied. This was giving as 
large impunity to guilt, as by the * civil inſti- 


Y Str. 1207. 4 21 J. I. c. 19. $6. 

* 1 Brownl. 47. d Dig. I. xxii. t. 5. le. 9. 

© Cod. L iv. t. 20. le. 6. 

4 Dig. J. xxii. t. 5. le. . —In France, as to clvil ſuits, it 
was carried much farther; for by an ordinance of 1667, the 
teſtimony of relations and allies of the parties, even down to the 
children of ſecond couſins incluſively, is rejected in civil matters, 
whether it be for or againſt them, (1 Domat. 426. Stra- 
han's ed.) 

1 Seld. 1520, (Wilk. ed.) 


Vor. III. 


MVSEVM 
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tutions of the Hebrews, which at the ſame 
time ſpecified very numerous exceptions 
againſt witneſſes, and made a party's * co 
fon inſufficient to convict him without con- 
current atteſtation. 


II. The other exception to evidence, which 
I mentioned as extending only to particular 
trials, is where a man is zntere/ted in the event. 
The“ minuteneſs of ſuch intereſt will not de- 
ſtroy the force of the objection. Indeed we 
ought not to think ſo meanly of mankind, as 
to ſuppoſe that a ſmall advantage would often 
countervail a ſolemn oath. But the rule not- 
withſtanding is and ought to be invariable. 
For it becomes not the law to adminiſter any 
temptation to perjury: and it is moreover 
impoſſible to draw a line, or adapt any gene- 
ral criterion to the different degrees of pro- 
bity, that are experienced in the world. It is 
of no importance, whether the benefit ex- 
pected be direct and immediate, or only con- 


f x Seld. 1497. (Wilk. ed.) This inſtitution has, in 
modern times alſo, been thought reaſonable. (Vol. II. 495.) 

t 2Vern. 317. 

> Lord Raym. 1007. 3 Lev. 152, 3. See 2 Hal. H. P. C. 
280, 1. 


ſequential. 
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ſequential. But it muſt be a preſent in- 
tereſt, not a future contingency, Thus an 
heir at law may be a witneſs concerning the 
title of the lands; for nothing veſts in him, 
during the life of his anceſtor: but he, to 
whom the lands are limited in remainder, 
cannot be examined, however improbable his 
chance may be of ever ſucceeding to the poſ- 
ſeſſion of the eſtate. A ſurety in a bail 
bond cannot be a witneſs for the principal, 
becauſe he is directly and immediately in- 
tereſted. But the bare poſſibility of an action 
being brought againſt a witneſs is no objec- 
tion to his competency. For the purpoſe of 
rejecting him, it muſt be proved, that he 
will derive a certain benefit from the deter- 
mination of the cauſe one way or the other, 
And with this view, it is very material to 
conſider, whether the verdict, to be influenced 
by his teſtimony, can be given in evidence by 
the witneſs in his own favor on any future 
occaſion, 


The time of a man's becoming intereſted 
may allo be material. For it hath been 


i 1 Sal. 283. 1 Hal. H. P. C. 306. 
* 1 Durnf, & Eaſt 164. 3 Durnf. & Eaſt 33, 34. 309, 310. 
Skin. 586. Ca. temp. Holt. 754. 3 Durnf, & Eaſt 33, 34 


U 2 holden, 
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holden, that if one make himſelf a party in 
intereſt, after the plaintiff or defendant are 
intitled to the benefit of his teſtimony, he 
ſhall not thereby deprive them of it. So 
where“ a witneſs was intereſted, when ex- 
amined, but releaſed her intereſt, and was re- 
examined, tho it was objected, ſhe was en- 
gaged by what ſhe had formerly ſworn, and 
could not be free to retract or contradict it, 
yet the lord keeper admitted the depoſitions. 
And in“ another caſe more remarkable, where 
a witneſs was diſintereſted, but afterwards 
became the plaintiff in the cauſe, the depoſi- 
tions were allowed to be read. 

Such in general is the effect of being in- 
tereſted as it is a legal excluſion from giving 
teſtimony: which may be aſcertained by ex- 
amining the witneſs himſelf, or bringing other 
proof; but it is ſaid', a party cannot have 
recourſe to both theſe methods. 


There were formerly two ſingular excep- 
tions to evidence, which may be thought 


m 2 Vern. 472. n 2 Vern. 699, 700. 

„10 Mod. 193.—— The rule formerly was to diſallow ob- 
jections taken to the competence of a witneſs, as too late, after 
he was ſworn in chief, that is, generally, to give evidence: this 1s 
in ſome meaſure relaxed; but ſtill the objections muſt be taken 
at the trial. (1 Durnf, & Eaſt 719, 720.) : 

ſomething 
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ſomething unreaſonable. One was, that!, in 
proving an heir to be out of his minority, no 
witneſs was admiſſible, that was not forty- 
two years of age; as if it were neceſſary, that 
he ſhould be twenty-one years old at the 
time, to which his teſtimony was to relate. 
The other exception was, mulieres ad pro- 
batianem flats hominis admitti non debent, a 
female witneſs could not prove a man to be in 
a ſtate of villenage. That condition of life is 
at an end: and women are no longer repelled, 
in any caſe, from making atteſtation. 


Among the Romans, muler te/!imonium 
aicere in teſtamento non poterit. The reaſon 
of which was, that the female ſex were not 
allowed to be preſent at the public aſſemblies, 
where wills were ratified. Perhaps it would 
be difficult to aſſign fo ſatisſactory a ground 
for all the numerous exceptions to teſtimony 
eſtabliſhed by that law. If it be retorted, 
that with us there is too open an acceſs to 
witnefles, that objection is obviated by the 
intervention of a jury, who are to judge of the 
credit of ſuch as are examined before them, 
and have the ampleſt opportunities of form- 


P Bro. t. teſtmoignes 30. 4 I Inſt. 6. b. 
Dig. I. x:viii. t. 1. le. 20. 5 6. 
* Wood's civ. law, b. i. c. 1. 
U 3 ing 
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ing a juſt determination. But the Roman 
civil law ſeems more indefenſible in another 
reſpect. I mean, in ſpecifying ſeveral pleas, 
by which thoſe, who are called upon to at- 
teſt, may excuſe their nonattendance : and 
which muſt be thought very tyrannical ex- 
emptions, in derogation of natural equity. 


Having diſcuſſed the competency of witneſ- 
ſes, their abſolute rejection or admiſſion, it 
remains to conſider their * credibility. And it 
has been the unanimous and rational inclina- 
tion of great judges, in more modern times, 
to confine the objection to the credit, inſtead 
of the competency, of witneſſes, leaving the 
queſtion of their veracity open to ſuch obſer- 
vations, as the ſuperior wiſdom and experience 
of the court may juſtly inforce. 


t 1 Domat. 426. 429. (Strahan's ed.) 

In acts of parliament, which direct convictions upon the 
oaths of witneſſes, the epithet credible is added, but by no means 
intended to ſignify competent : that is implied in the term awitne/+. / 
But it is intended (from abundant caution) to declare, that tho 
competent witneſſes ſwear poſitively, their credibility is to be 
weighed: and if the magiſtrate think the evidence not credible, 
he ought not to convict.” (Burr. 417.) 

* 3 Durnf. & Eaſt 32. Beſides which, it is a very common 
practice to render a witneſs competent by his executing of a re- 
leaſe, And by divers acts of parliament, witneſſes, poſlibly ob- 
jectionable, are made competent. (St. 1 A. ſt, 1. c. 18. $ 13. 
25 G. II. c. 6. 5 1, 2, 3—32 G. III. c. 56. 5 7.) 


« Sepe 
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* Sepe inter teſtes (ſays“ Quintilian) ef ar- 
gumenta quæ ſitum eft. Inde ſcientiam in teſti- 
bus et religionem, ingenia eſſe in argumentis di- 
citur: hinc tefl-m gratid, metu, pecunid, ird, 
odio, amicitid, ambitu fiert, argumenta ex naturd 
duct ; in his judicem bi. m illis alii credere.” 
Cicero * expreſſes himſelf to the like effect: 
* poteſt igitur teſtibus judex non credere ? cu- 
pidis, et iratis, et conjuratis, et ab religione re- 
motis, nom ſolum poteſt, ſed etiam debet. Etenim 
, quia Galli dicunt, idcirco M. Fonteius nocens 
exiſtimandus eſt, quid mibi opus eft ſapiente judice, 
quid aquo queſitore?” 


In cauſes concerning civil rights and pro- 
perty, that fide muſt prevail, in favor of 
which probability preponderates : but the- 
humanity of our law never eſteems the turn 
of the balance ſufficient to convict a man of 
any, eſpecially a capital, crime. For it re- 
quires a very ſtrong and irrefragable pre- 
ſumption of guilt to juſtify the infliftion of 
the ſeverer human puniſhments. 


The credibility of witneſſes depends on their 
number, Kill, and integrity. 


Y Inſt, Orat. I. v. c. 7. * Pro. M. Fonteio. 6 


* 10 Mod. 194. 
U 4 I. But 
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I. But altho their 7umber corroborates and 
confirms the proof, yet our law in general 
allows one witneſs to be ſufficient, in cauſes 
determined by a jury. To this rule there are 
but two exceptions. Firſt, in all caſes of* 
high treaſon, whereby corruption of blood 
may enſue, and of miſpriſion of ſuch treaſon, 
two witneſſes are required. This ſafeguard 
was originally devited in the auſpicious reign 
of Edward the ſixth, not from any deſire of 
adopting the precept of Conſtantine, ** ut 
unius omnino teſtis reſponſio non audiatur, but 
to fruſtrate falſely concerted accuſations in 
matters of ſtate, which may be ranked among 
the moſt dangerous and deſtructive machina- 
tions of human depravity. 


The other exception is, that a * conviction 
of perjury mult be grounded on the teſtimony 
of two at the leaſt, for a very obvious reaſon, 
namely, that otherwiſe there would only be 
one oath in oppoſition to another. 


Altho deviſes of lands are by the ſtatute 
of frauds to be atteſted by three, witneſſes, yet 


b 1 Hal. H. P. C. 297. 2 Hawk. 428. St. 7 W. III. c. 3. 
© Cod. I. iv. t. 20. I. 9. 4 10 Mod. 194, 5 
* 29 C. II. e. 3. 


1 
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it is not abſolutely neceſſary, that more than 
one of them ſhould give evidence to a jury, 
before whom the authenticity of the will is 
conteſted. But a court of equity will not, 
in any caſe, ground a decree for the com- 
plainant on the teſtimony of a lingle deponent, 
if it be negatived by the defendant's anſwer, 
for that alſo is upon oath. So*in thoſe few 
and unimportant inſtances, where the trial 
may be per teſtes, without the intervention of 
a jury, there muſt be more than one to prove 
the affirmative allegation. 


In * teſtamentary cauſes, which are part of 
the eccleſiaſtical juriſdiction, two witneſſes are 
required, who muſt be uncxceptionable ac- 
cording to the rules of the imperial, and Ro- 
man canon, law, to which thoſe courts con- 
form their deciſions. Therefore in ſuch caſe, 
a child cannot give evidence for its parent, 
being excluded by the expreſs text of the 
digeſts: and this is not a ceremonial, but an 
eſſential, part of the Roman inſtitutions, and 
binding on the ſpiritual judge. Moreover 
exceptions to witneſſes among the civilians are 


f 1Vern, 161. 3 Ch. ca. 123, 2 Vern. 554. 1 Eq. ca. 
abr. 229, 81 Init, 6. b. * 1 Wms. 10 &c. 


not 
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not to be compared to ſuch as lie againſt wit- 
neſſes at common law, where the trial is by 
a jury, but rather to exceptions taken to the 
jurors themſelves; and this of proximity of 
kindred is a good cauſe of challenge to a 
juryman at common law. Conſequently both 
the witneſſes are to be of unimpeachable cre- 
dit: and the maxim, ** zeſtis uniug inhabititas 
ef dęſectus ſuppletur ex fide et habilitate alte- 
rius, was never recognized by the eccleſiaſti- 
cal tribunals of this country. 


II. The ill of witneſſes is certainly a moſt 
material conſideration in determining their 
credibility: and it is very obvious to inquire, 
how they happen to know the truth of what 
they depoſe. Artificers are manifeſtly beſt 
qualified to inſtruct a jury in the value of 
workmanſhip and the price of labor: or if 
the matter in litigation be, whether a diſeaſed 
patient was judiciouſly and ſcientifically treat- 
ed, it muſt depend on the teſtimony of per- 
ſons ſkilled in the medical profeſſion. © Cuz- 
libet credendum eſt in ſud proprid arte,” is the 
maxim of reaſon and of law, 


See Heinec. de lubricit, jurisjurandi ſuppletorii. 


With 
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With the ſame view, it is expedient to 
diſcuſs the opportunities, which the witneſs 
had, of making juſt obſervations, and his con- 
dition, circumſtances, and temper of mind, at 
the time, to which his evidence relates. Lord 
Clarendon * gives the following narrative, 
which may ſerve as a ſtriking inſtance of the 
fallibility of well-intentioned witneſſes. At 
the fire of London, a ſervant of the Portu- 


gueze ambaſſador was ſeiſed and ill treated by 
the populace, a ſubſtantial citizen being ready 


to depoſe, that he ſaw him throw a fireball 
into a houſe, which inſtantly burſt into flames. 
The foreigner heard the charge interpreted to 
him with marks of great aſtoniſhment. Then, 
proteſting his innocence, he ſaid, he recollec- 
ted, that, in paſſing the ſtreets, he obſerved a 
piece of bread lying on the ground, which, 
according to the cuſtom of his country, he 
took up and walked with, till finding a ſhop- 
window open, he depoſited it there to prevent 
its being waſted. Which principle is fo 
ſtrong in his nation, that the king of Portugal 
himſelf would have acted with the ſame 
{ſcrupulous regard to general economy. On 
reſorting to the place, the bread was found as 


* Contin, 349. 
deſcribed ; 


—— — — —— — — a 
* 
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deſcribed: and it was not that, but an adja- 
cent houſe, which was burning; an eaſy miſ- 
take, the witneſs being on the other ſide of 
the way, and intent on having the ſuppoſed 
criminal ſecured: to which we may add, that 
the conſternation, occaſioned by that porten- 
tous calamity, would prevent an accurate ob- 
- ſervation. No one will think the teſtimony 
of the citizen intentionally falſe : and as lit- 
tle doubt will be conceived of the innocence 
of the accuſed: the evidentia rei, notwith- 
ſtanding the poſitiveneſs of the charge, muſt 


in this caſe be deemed ſufficient for his ac- 
quittal. 


On this idea of poſſible deception, the law 
rejects Hearſay evidence, always requiring the 
- beſt proof, of which the nature of the caſe is 
capable. But hearſay is manifeſtly farther 
removed from certainty, than that which a 
man depoſes of his own knowledge. For in 
the former inſtance, we are to give credit to 
two propoſitions inſtead of one, firſt believing, 


| This objection is ranged here as not going to the general 
competency, but the particular credibility. (See 3 Durnf. & Eaſt 
707—726.) The more uſual occaſions of admitting ſuch teſti- 
mony are in proof of pedigrees or of preſcriptive rights. 
(See 3 Durnf, & Eaſt 709. 719. 723.) 


that 
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that the witneſs really heard what he affirms 
on oath ; and ſecondly, that what he heard, is 
true. Beſides, there is little reaſon for be- 
lieving what the witneſs heard to be true; 
ſince the perſon, who aſſerted it, was not upon 
oath, and the party to be affected by the 
aſſertion, had no opportunity of a croſs-ex- 
amination. Yet in ſome “ caſes, (as in proof 
of ſome prevailing cuſtoms, or of matters of 
common tradition and repute) the courts ad- 
mit of an account of what perſons deceaſed 
have declared in their life time: but ſuch 
evidence will not in general be received of 
any diſtin& facts. Thus if it be“ purpoſed to 
prove the cuſtom of a manor, relating to 
deſcents, you muſt i eſtabliſh a particular 
inſtance of lands ſo enjoyed, and you may then 
ſhew, by the general reputation, that ſuch' 
was the cuſtom of the manor. But you muſt 
firſt give evidence of ſome correſpondent fact 
or example. General reputation in the coun- 
try or neighbourhood, thus reſtricted, is fre- 
quently admitted in evidence : which may 
ſeem the more juſt and proper, fince * juries 


m 3 Black. comm. 368. Burr. S. C. 701. Cowp. 591 &e. 
n Per Heath J. at Oxford Spring aflizes 1784. 
St. 4 A. c. 16. $6,7. 24 G. II. c. 18. 53. 


Are 
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are now, in moſt civil ſuits, to come out of the 
body of the county, and none of them need, as 
formerly, to belong to the particular diſtri, 
in which the cauſe of litigation aroſe. Laſtly, 
the courts conſtantly receive teſtimony of 
things ſaid in the preſence of the plaintiff or 
defendant, and uncontradicted, tho not poſi- 
tively aſſented to, reſpectively by them: but 
this is inconcluſive, and may often lead to 


fallacy. 


III. The remaining and moſt important 
point, affecting the credibility of witneſſes, is 
their integrity. Aut oratio teſtium (ſays“ 
Cicero) refelli ſolet, aut vita lædi. It is im- 
poſſible to define, how many ways a man's 
veracity may become ſuſpected, or how many 
cauſes may give a wrong bias to his affec- 
tions. It may be proved, from various cauſes, 
that his wiſhes and teſtimony ſtrongly tend 
the ſame way: as that he ſtands in the ſame 
ſituation with the party, for whom he is 
called to give evidence, or in a near relation- 
ſhip or degree of friendſhip to him ; or on the 
other hand, that there ſubſiſts inveterate en- 


* Pro L. Flacco. 10. 13 Durnf, & Eaſt 33. 
4. mity 
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mity between them; according to the rule of 


the civilians, © inimicorum quæſtioni fides haberi 
nom debet, quia facile mentiuntur. The fact 
ſworn to may be ſhewn to be impoſſible by 
circumſtances, tho no other perſon be men- 
tioned as preſent, and poſitive teſtimony may 
be thereby refuted. So the declarations of a 
witneſs at another time may be material, 
where they vary from his preſent evidence, 
or where they. betray any fraudulent deſign 
for or againſt either of the parties affected by 
his depoſitions. Where ſuch declarations 
agree with the evidence given in court, they 
may be admitted to corroborate: it, and to 
ſhew, that the witneſs always perſiſted in the 
fame account. To this head may be referred 
the* objection, that a witneſs ſhall not, in ge- 
neral, be allowed to invalidate an inſtrument, 
which he himſelf has figned ; becauſe it is 
holding out falſe credit to the world, evinces 
duplicity, and would facilitate frauds. Again, 
the deportment of witneſſes, at the time of 
examination, as was before intimated, is highly 
important. That complaint of Cicero may 


© Dig. I. xlviii. t. 18. le. 1. $ 24, 25. * 1 Mod. 283. 
1 1 Durnf. & Eaſt 300 &c. 3 Durnf. & Eaſt 34. 36. 
0 Pro L. Flacco. 4. 


very 
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very frequently be juſtly repeated: nun- 
quam nobis ad rogatum reſpondent ; ſemper ac- 
cuſatori plus quam ad rogatum.” Thus it is 
uſual to remark, whether they give ready an- 
ſwers with an air of probability to ſuch occa- 
fional queſtions as are propoſed, or perſiſt in 
the ſame premeditated recital and uniformity 
of expreſſion ; whether their account is ſteady 
and conſiſtent, or differing in circumſtances, 
pronounced with apparent irreſolution, or be- 
traying any doubt or uncertainty in their own 
minds. But if * a witneſs can, from his recol- 
lection, ſwear poſitively to the general fact, 
it is the conſtant practice to allow him to 
refreſh his memory, as to particulars, by writ- 
ten memorandums made by himſelf. Laſtly, 
ſometimes the credit of a witneſs is more di- 
rectly attacked, where it happens, that, al- 
tho he is not legally branded with infamy fo 
as to be totally rejected from giving evidence, 
yet the vileneſs of his character renders his 
teſtimony ſuſpected. In ſuch caſe, general 
accounts may be given of his reputation, as 
that he is not a perſon to be believed on his 
oath; but it is not permitted to charge him 
with any particular crime, againſt which it 1s 


* 3 Duraf. & Eaſt 754. 
not 
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not to be preſumed, he ſhould be prepared to 
make a defence. 


Theſe are the modes adopted in our courts 
for judging of the veracity of witneſſes; whom 
we have conſidered from the time of compel- 
ling their appearance to the judgment, which 
ought to be formed of their depoſitions. As 
to thoſe enumerated particulars, in which out 
law differs from the practice of the civilians; 
the recital of them ſeems ſufficient to evince, 
in general, their ſuperior reaſon, without urg- 
ing many arguments to diſplay the excellenes 
of our municipal inſtitutions, 


vol. III. 1 LE C- 
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LECTURE LIII. 


Of written evidence. 


N the laſt lecture I diſcourſed on that 

branch of evidence, which is delivered in 
courts viva voce by witneſſes. The other 
branch thereof is written or inſtrumental teſti- 
mony, including ſuch legal means of authenti- 
cating conteſted facts, as do not fall under the 
other head of pare! evidence. 


Writings and inſtruments, admiſſible in 
courts as evidence, may perhaps, not unuſe- 
fully, be diſtributed into four kinds; firſt, a@7s 
of parliament; ſecondly, judicial and other me- 
morals of courts ; thirdly, public, and fourth- 
ly, private, writings and inſtruments. 


I. As to the firſt kind, we muſt recollect 
the diſtinction between public and private 
acts of parhament ; the former of which are 
the general law of the land, and muſt offi- 

| cially 
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cially be taken notice of by the courts of 
juſtice; the latter muſt be ſpecially pleaded 
and alleged by the party, who would avail 
himſelf of their effect. It is commonly faid, 
that the printed ſtatute book is good evidence 
of general ſtatutes, but not of private ones. 
That, which is meant or intended by this ob- 
ſervation, is, I believe, true in law: but it 
ſeems exceptionably expreſſed. The contents 
of public acts of parliament are not properly, 
in a legal ſenſe, matters of fact to be aſcer- 
tained by any kind of evidence. They are 
parts of the general law, which every perſon, 
eſpecially the judges, are ſuppoſed to know 
already. The printed ſtatute books are there- 
fore referred to, as hints to refreſh the me- 
mory, in a manner ſomething analogous to the 
permiſſion, conſtantly given to a witneſs, of 
recurring to ſuch memorandums, as he has 
taken at the tune of any tranſaction of an in- 
tricate and complicated nature, and of which 
he has a general, not a particular, recollection. 
But every man is not equally bound to know 
private acts of parliament. Of theſe there- 
fore regular evidence muſt be given; which 
in all caſes is to be the beſt, of which the 
nature of the thing is capable. Each private 
party cannot have the parliament roll itſelf 

X 2 to 
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to anſwer his occaſional purpoſes; but he 
muſt * adduce a copy compared with that roll, 
and not the copy of a copy. Some laxity how- 
ever ſeems to have obtained, in reſpect even 
to private ſtatutes. Such of them, for in- 
ſtance, as concern a whole county, may, it 1s 
> faid, be evidenced to a jury, by the printed 
ſtatutes, or without comparing them with the 
record, the extenſiveneſs of their operation 
being a ground to preſume their notoriety. 


If a © defendant plead a private act of par- 
liament, the plaintiff may reply uu tiel record, 
that there is no ſuch record ; and in this caſe, 
the defendant muſt produce an exemplification 
of ſuch private ſtatute under the great ſeal, 
But if a public act of parliament, of which 
the judges are bound ex officio to take notice, 
be ſet forth in pleading, the other party can- 
not anſwer aul tiel record, becauſe every man 
is, in law, privy to it; but if the ſtatute be 
miſrecited, there ought to be a demurrer. 
It is now very uſual in acts of parliament, of 


2 Sty. 462.—— And in pleading a private ſtatute, a miſre- 
cital of the time, when the parliament was holden, is fatal. 
(Cowp. 474 &c.) 

b 12 Mod. 216. © 2 Sal, 566. 10 Mod. 126. 
# 8 Co. 28. a. Godb. 178, 


a private 
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a private nature, to inſert a clauſe, expreſsly 
declaring them to be public ſtatutes. Fo- 
reign laws, written or unwritten, muſt be 
proved as facts, if their exiſtence be contro- 
verted. 


II. I am ſecondly to mention ſuch evidence 
as conſiſts of judicial and other memorials in 
courts; of which I ſhall not pretend to enu- 
merate every kind, but ſhall ſignal out ſome 
of the moſt frequent inſtances of written teſ- 
timony, falling under this claſs. Firſt then, 
where a prior judgment for the ſame cauſe of 
action is pleaded in bar of the ſuit depending, 
the replication is aul tiel record : if the record 
of the prior judgment be in the ſame court as 
the ſecond action has been brought in, it is 
to be inſpected by the judges there; if other- 
wiſe, the party has a day aſſigned to him to 
produce it, that is, an exemplification. For 
the * records themſelves being things, to 
which every man has a right to have recourſe, 
cannot be transferred from place to place, and 
therefore an exemplified copy muſt avail. At 


* Cowp. 174. f Lut. 945. Carth. 517. 2 Sal. 566. 
8 Bull. nifi prius 222. 12 Mod. 500. 


X 3 the 
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the day for bringing in the record, judgment 
ſhall be given for or againſt the party plead- 
ing it, according as he produces or fails of 
ſuch record; but an® immaterial variance ſhall 
not prejudice him. Exemplifications of re- 
cords are cither under the ſeals of the courts 
tranſmitting them, (to * which other tribunals 
ought to give credit) or under the great ſeal; 
which latter kind of authentication is only 
uſed, where they originally belong to the cuſ- 


tody of the chancery, or have been regularly 
ſent for into that court. 


Beſides records exemplified under the great 
ſeal, or the ſeal of particular courts, there are 
forenſic proceedings, which do not require ſo 
much ſolemnity, in order to become admiſſi- 
ble evidence. Thus, if at a trial before a 
jury, a rule or order, made by the courts of 
king's bench or common pleas, be produced 
under the hand-writing of the proper officer 
in that behalf, there is no need of proving it 
a true copy, becauſe it is an original. A 
copy alſo of the inrolment of the grant of 
chief clerk in the king's bench, being the 


* Hob. 209. See Lut. 946. i Bull, nifi prius 222. 
k 2 Sid. 146. 1 Keb. 21, 22. 1 Lord Raym. 745 
® 1 Vent. 296. 


copy 
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copy of a record, has been admitted as evi- 
dence. But a copy of an entry in the books 
of the office of faculties was diſallowed to be 
evidence, and the book itſelf was neceſſary to 
be produced. 


An affidavit cannot, in general, be read in 
evidence before a jury. But if the party, who 
made the affidavit, be ſworn and give teſti- 
mony, his own affidavit may be read againſt 
him, in order to diſcredit him, by ſhewing 
any variance or contradiction. An“ affidavit, 
taken before a ſurrogate, tho an extrajudicial 
act, there being at that time nothing in con- 
teſt before the eccleſiaſtical court, has been 
allowed by the court of delegates to be read, 
in confirmation of other evidence, after the 
deceaſe of him, who made ſuch affidavit. This 


Lord Raym. 745. 
As to ex parte depoſitions and examinations, ſee the rea- 


ſoning of the court, who were divided, 3 Durnf. & Eaſt 708— 
726. Affidavits are the uſual grounds of motions and proceed- 
ings in term time, as in aggravation or mitigation of a criminal 
ſentence, the deponents generally verifying facts of their own 
knowledge. An affidavit of bearſay was admitted, where the 
original witneſſes had rfuſed to be ſworn, but admitted with 
this caution, viz. that the defendant and the perſons ſo refuſing 
ſhould have an opportunity of anſwering the facts alleged. 
(2 Durnf. & Eaft 203, 4. n.) 


» Skin, 403. 1 Str. 35. 
X 4 perhaps 
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perhaps turned on the nature of the thing to 
be proved ; for it was an acknowledgment of 
the party's own marriage. On the other 
hand, the court refuſed to hear depofitions 
read, there being no proof of the death of the 
deponent, tho they were taken about fifty 
years before the depending trial, and were 
produced from a reliance on the length of 
time, as that would have ſerved to authenti- 
cate a deed of the ſame date. The judge 
however ſaid, if proper ſearches or inquiry 
had been made, and no account could be 
given of him, he would have admitted the 
evidence at ſuch a diſtance of time. I cite 
this caſe alſo for the ſake of explanation and 
diſcuſſion. As to the compariſon then made 
at the bar between an old deed and an old 
depoſition, there is no analogy between them. 
An old deed may ſhew, that the party, execut- 
ing it, granted, releaſed, or the like ; which is 
the thing to be proved. An old depoſition can 
only ſhew, what the party ſware; not that 
what he ſware, was true. Therefore if the 
death of the deponent had been ſtrictly proved, 
this would not have removed the force of 
the objection, which is, that an ex parte depo- 


1 Str. 920, 
: ſition 2 
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ſition, without opportunity of croſs-examina- 
tion, is no evidence at all. But where a per- 
ſon has been examined, and has been, or 
might have been, croſs-examined in chancery, 
his depoſition may be uſed as evidence in a 
cauſe at common law between the ſame parties, 
or thoſe * who ſtand in privity of intereſt or 
eſtate reſpectively with them, if it can be 
proved, that ſuch deponent is dead, unable to at- 
tend by reaſon of ſickneſs, out of the kingdom, 
or not amenable to the proceſs of the court. 
If * decrees of courts of equity be given in 
evidence, they ought to be preceded by the 
pleadings of the , parties in the cauſe there, 
viz. the bill and anſwer; and the* proceed- 
ings muſt be between the ſame parties, or 
claimants reſpectively under them. S0 alſo 
a bill or anſwer in equity are ſeparately evi- 
dence againſt thoſe, who are the authors of 
them, if the former be proved to have been 
filed with the party's privity, againſt whom it 
is produced, or proceedings have been had 
upon it. But a bill in chancery has been 


* 1 Atk. 445. t 3 Durnf. & Eaſt 721. 

1 Keb. 21. 2 Mod. 231. * Hard. 22. 

Y 1 Ch. ca. 65. 1 Sid. 22 1. Godb. 326. See 8 Mod 181, 2. 
1 Vent. 66.——Fitzgib. 197. cont. as to a bill. But the rule 
is to admit it, tho of little weight, 


holden, 
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holden, and is indeed in reaſon, confidering 
the manner of preparing it, of {light moment. 
An anſwer * likewiſe to a libel in the ſpiritual 
court may be read againſt the party elſe- 
where. For tho it is generally true, that de- 
poſitions againſt a man in the ſpiritual court 
ſhall not be made ule of before another tribu- 
nal, as in chancery, without ſome ſpecial or- 
der for that purpoſe, yet it is different of a 
perſon's own anſwer upon oath, tho it were 
taken voluntarily before a juſtice of peace. 
The anſwer however of a truſtee ſhall not be 
admitted againſt the cue que truſt ; nor * of 
a guardian againſt the infant; nor of a ven- 
dor againſt his vendee by any claiming under 
the fame alienor: for this laſt caſe favors of 
duplicity and fraud. On the other hand, an“ 
anſwer has been allowed, to corroborate the 
proof of a deed, againſt claimants under the 
party, whoſe anſwer it was. It has been“ 
ſaid, that there ought to be proof, that the 


* 1Vern. 53. * 1 Keb. 281. 

„2 Vent. 72. 3 Mod, 259. 

© 1 Sal. 286. 6 Mod. 44. See 2 Keb. 424. 

* Lord Raym. 311,-—In this caſe it was admitted to prove, 
that ſome of the defendants did derive their title under ſuch 
perſon, by ſhewing the conflant reputation in the country, that 
the lands were parcel of ſuch perſon's eſtate. Qu. & ſee ant. 
300 & n. & 301. * Comb. 473. 


anſwer 
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anſwer was actually ſworn. But in a trial 
at bar, (when all the judges of the reſpective 
court preſide) it was holden ſufficient, that 
the anſwer was proved to have been filed in 
the ſix clerks office, the regular department 
in that reſpect, belonging to the court of 
chancery. Depoſitions have been allowed to 
be read in a ſubſequent cauſe, not between 
the ſame parties, but in which the defendant 
ſheltered himſelf under the title of one, who 
was a party to the former ſuit. In this caſe 
it was ſaid, that if an anſwer be read in evi- 
dence, the other ſide may inſiſt on having the 
whole read. And it ſeems the eſtabliſhed 
practice in courts of law, that reading part 
of an anſwer makes the whole evidence; tho 
in courts of equity, the plaintiff may read 
ſuch paſſages as are available for his purpoſe, 
provided he does not ſtop in the middle of a 
paragraph, or leave the ſenſe incomplete or 
unexplained. If in courts of law alſo an 
anſwer be produced, not to prove the very 
iſſue between the parties, but only collaterally 
to ſhew a witneſs incompetent, then perhaps 


f 12 Mod. 231. t 5 Mod, 9, 10. * 3 Sal. 154. 
i Bull. nifi prius 234. , 


the 
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the other ſide are not intitled to inſiſt on 
having the whole read. 


Another effectual part of written evidence, 
falling under this head of forenſic proceed- 
ings, are prior verdicts. But their admiſſibi- 
lity is ſubject to two equitable * reſtrictions. 
Firſt, it is neceſſary that the former cauſe was 
not res inter alias acta; ſecondly, that the 
matter ſo to be proved was really in iſſue in 
ſuch former cauſe ; becauſe if the jury go out 
of their way to find, and inſert into their 
verdict, things not relevant, it would be ine- 
quitable, that this ſhould be concluſive, eſpe- 
cially as in ſuch caſe they are not liable to an 
attaint, a formidable check againſt any cor- 
rupt conduct in a jury, but which is now out 
of uſe. The former objection, that the prior 
verdict was res inter alias acta, muſt be qua- 
lified and explained. What is hereby re- 
quired is that the verdict was ſuch as either 
party to the ſubſequent ſyit might have had 
the benefit of and given in evidence, if in 


* Another exception is mentioned, 12 Mod. 319, viz. that 
tho a verdict in a civil cauſe may be given in evidence in a 
criminal one, it does not hold yjce wer/d, 

Hob. 53. 


their 
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their favor: and that there was a litigant 
party in the prior cauſe, ſtanding in the ſame 
right as one of the preſent parties, and con- 
tending againſt ſuch verdict. For in“ an 
action founded on a preſcriptive right of toll, 
the court has very juſtly admitted to be read 
in evidence former verdicts in ſuits, com- 
menced on the ſame ground, againſt perſons 
circumſtanced as the defendant. 


A ſentence ® of” the prize court of admiralty, 
(if the libel and anſwer there be produced) 
condemning goods as piratical, is evidence in 
an action of trover for the ſame goods. In* 
an action founded on a contract, ratified un- 
der ſeal at land, the ſentence of a foreign ad- 
miralty was refuſed to be read in evidence. 
But the exception taken implies, that, if the 
original cauſe had been ſuch, in which the 
Britiſh admiralty had had competent juriſ- 
dition, the foreign ſentence would have been 
admiſſible. 


A ſentence * in the eccleſiaſtical court con- 
cerning tithes may be given in evidence in an 


m Carth. 181. n 3 Com. dig. 283. 
Str. 1078, P 2R. A. 679. 2 Mod. 231. 
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action at common law, for it is a judicial act 
before a competent juriſdiction. So“ alſo a 
ſentence in the eccleſiaſtical court for or againſt 
a marriage is admiſſible evidence. Indeed a ſen- 
tence * of the eccleſiaſtical court, in a criminal 
proſecution, for puniſhing fornication, cannot 
be given in evidence, in a cauſe affecting others, 
to ſhew, that the parties ſentenced to ſuch 
puniſhment, were not married. But a ſen- 
tence on the lawfulneſs of the ſuppoſed mar- 
riage, that being a point, as well as the other, 
in which the court has proper juriſdiction, 
and ſuch deciſion being pronounced in a civil 
ſuit, is admiſſible; and ſeems to have been 
thought irrefragable and concluſive proof. It 
has however been fince ruled * by the higheſt 
judicial authority, that ſuch evidence is not 
concluſive in itſelf, and that the effect of it 
may be wholly invalidated, by ſhewing that 
the ſentence was obtained by colluſion, tho 
unreverſed in the regular courſe of appeal. 
Wherever * the point of the marriage was not 
directly determined, but only inferred, as by 
the ſpiritual court's granting of adminiſtration 
to another perſon inſtead of the ſuppoſed 
+ Str. 960, 1. Rep. B. R. Hardw. 11. 18. 


2 Vez. 246. * Carth, 225, 6. 
© 11 St. tr. 262, 2 Ver. 246. * 1 Sal. 290. 


widower, 
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widower, this was never thought concluſive, 
being a collateral matter. Farther, a ſen- 
tence by the eccleſiaſtical judge of depriva- 
tion for ſimony has been allowed to be read 
as evidence againft the party himſelf in an ac- 
tion in the temporal courts. 


Laſtly, the proceedings and memorials of 
manerial courts are perhaps as frequent matter 
of evidence as the acts of ſuperior judicatures. 
The ” copies of the court rolls are the regular 
proof for the tenants of the manor ; for the 
rolls themſelves are of a public nature and 
common concernment. But* where a parti- 
cular benefit is ſought by the lord, as a heriot 
or the like, conſidering that the ſteward may 
enter what he will into the court rolls, they 
ought to be admitted with caution, and either 
to be confirmed with viv4 voce evidence, or 
to have the ſanction of conſiderable antiquity. 
In one caſe, the houſe of lords allowed proof 


* 1 Freem, $4. YT Comb. 138. 337. And the court 
will order leave to inſpect the rolls, in favor of tenants of the 
manor, but not in favor of ſtrangers. (3 Durnf. & Eaſt 141, 2.) 

* 2 Bul. 324, 5. 1 Keb. 287. Vin. t. evidence 105,——A 
</ormary of a manor, delivered down from ſteward to ſteward, 
tho not appearing to have the ſanction of the manerial court, 
has been thought admiſſible in proof of the courſe of deſcents. 
(: Durnf, & Eaſt 473.) 


Fort. 41-55. Str. 654—662, 2 Atk. 189. 
2 5 
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to be made of the cuſtom of a manor in the 
north of England, by ſhewing the cuſtom of 
neighbouring manors, becauſe the counties of 
Northumberland, Cumberland, and Weſt- 
morland were antiently under one earl. But* 
this, as a general queſtion, is negatived by the 
weight both of reaſon and authorities. 


TIT. I proceed to writings, inſtruments and 
memorials of a public nature, being neither acts 
of parliament, nor of the judiciary kind. 


Wherever an original is either a record; 
or of @ public nature, and would be evidence, 
if produced, an immediate ſworn copy will 
avail, as of a bargain and ſale inrolled, where- 
by it becomes a record, and one cannot have 
the record itſelf; ſo alſo it is of things not 
being records, as journals of the houſe of 
commons, transfer-books of public compa · 
nies, church regiſters, and the like. For ge- 


d Dougl. 5 13.80 in a queſtion upon the cuſtom of tith- 
ing in one pariſh, evidence that ſuch is the cuſtom in the adja- 
cent pariſhes, is not admiſſible: but it might perhaps have been 
available, if it had been laid as the general cuſtom of the whole 
county. (Cowp. 807, 8.) 

3 Sal. 154. 12 Mod. 500, See Str. 1073» 

* Dougl. 593, 4. n. | 


neral 
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neral convenience abſolutely requires, that 
pariſh regiſters, and ſuch other memorials, in 
which many are intereſted, ſhould be kept 
in a certain place, where they may be re- 
ſorted to, and that, on private particular oc- 
caſions, a copy ſhould ſuffice in evidence. 


A queſtion was propoſed to the judges of 
the common pleas, whether the copy of a 
bank bill remaining upon the file in the bank 
of England, was good evidence or not, who 
all agreed, that it was, as in the caſe of a pa- 
riſh regiſter, the bank being a public body, 
eſtabliſhed by * act of parliament, for public 


purpoſes. 
The antient books of the heralds office, 


or their viſitation books of counties, are evi- 
dence to prove pedigrees. But a modern 
entry in their books, and a pedigree ex- 


* Therefore in a caſe about twenty years ago before lord O: 
Bathurſt, where an antient terrier, belonging to the cuſtody of 
the biſhop of Bath and Wells, was brought up as proof in the ſuit 
depending, the Lord C. declared, that a copy would have been 
ſufficient, and that he would write to the biſhop, ſignitywg the 
danger and impropriety of removing the original, or to chat 
effect. 

f 3 Sal. 155. 8 St. 5 W. & M. c. 20. 5 20. 

hd 1 Sal. 281. T. Jon. 224. Comb. 63. Str. 162. 


Vin. t. evidence 119. T. Jon. 224. 
Vox. III. Y tracted 
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tracted (not being a literal copy) out of their 
antient official genealogies, appear to be no 
evidence. It is faid ®, a copy of their viſita- 
tion books has often been rejected. But I 
ſee not upon what principle, if it were really 
an exact copy, and not a mere extract, or a 
map of a pedigree, deduced from thoſe public 
originals. 


A general ' hiſtory may be admitted to prove 
a matter relating to the kingdom, but not to 
eſtabliſh a particular right or cuſtom. Thus 
Speed's chronicle was received to ſhew the 
time of the death of Iſabel Queen Dowager of 
Edward the ſecond. 


It is ſaid“, that the a/manac is part of the 
law of England, of which the court muſt take 
judicial notice; and that the almanac to go 
by is that annexed to. the common prayer 
book. But it ſeems all almanacs are indiſcri- 
minately admitted before a jury ; and the doc- 
trine may ſeem corroborated by conſidering 


k Comb. 63. 
1 1 Sal. 281, Skin. 15. 624. 12 Mod. 86. T. Jon. 164. 
m 6 Mod. 41. 81.——An almanac, in which a father had 
written the day of his ſon's nativity, was allowed to be ſtrong 
evidence of the nonage of the ſon, when he made his deviſe. 
(T. Raym. 84.) 
8 them 
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them as helps or hints to refreſh the memory 
in the legal computation of time; ſince the 
ſtatute for alteration of the ſtile, 24 G. II. 
c. 23, preſcribes at full length the calendar 
to be in future uſe, with tables for the move- 
able feaſts, one of which is calculated to find 
eaſter-day from the year 1900 to the year 
2199 incluſive. 


What gives authenticity to other inſtru- 
ments, and ranks them in this claſs of evi- 
dence, is that they have the ſanction of per- 
ſons acting in a public truſt, recognized by the 
law. Thus the certificate of commiſſioners, 
appointed by act of parliament, for ſtating the 
debts of the army, was holden to be conclu- 


five evidence, 


Corporation * books are allowed in evidence, 
when they are publicly kept as ſuch, and the 
entries made by the proper officer; ſo alſo 
are copies. But the copy of a letter, fifty 
years old, found in a corporation cheſt, was 
refuſed to be read, becauſe it was not a cor- 
porate act, ſo as to make a copy of it evi- 


a Str. 481. 0 Str. 93. 307, 8. 401. 
Y 2 dence ; 
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dence ; but the original ought to be pro- 
duced. 


Laſtly, by expreſs * ſtatutes, exemplifica- 
tions of letters patent are declared to be as 
good and available as the letters patent them- 
ſelves: which * proviſions, by conſtruction, 
have been reſolved to be of very general ex- 
tent. 


IV. The laſt claſs of written evidence, of 
which I propoſed to treat, comprehends pri- 
vate writings and inſtruments. And ſuch” 
muniments ſeem admiſſible, not only to prove 
the principal matter contained in them, but 
alſo things therein recited, as againſt the party 
executing the inſtrument. Thus * the recital 
of a leaſe in a deed of releaſe is good evidence 
of ſuch releaſe againſt the releafor, and claim- 
ants under him. | 


Here the general rule is, that a copy is not 
evidence, but the original muſt be produced, 


P 3 & 4 E. VI. c. 4. & 13 El. c. 6. 

4 5 Co. 5 3. a. b. 1 Inſt. 225. b. See Carth. 209. Comb. 46. 
r But ſee Vau. 74. cont. * 6 Mod. 44. 

t Comb. 337. See 2 Atk. 541. 


But 
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But if it be ſhewn, that the adverſe party 
has the deed, or if a deed be proved to have 
been burnt by accident, a copy may be given 
in evidence. So if *a deed be taken away or 
ſuppreſſed, by the adverſe party, the want 
of its production may be ſupplied by parol 
proof, or by a copy. There“ is in this reſpect 
no difference between civil and criminal pro- 
ſecutions. In both, notice may be given to 
the adverſe party to produce a deed or writing 
in his poſſeſſion: he is not bound to do fo; 
but if he decline it, a copy, or parol proof of 
the contents, is admiſſible in evidence. And 
if * according to ſuch notice, an inſtrument 
be produced, it muſt be taken to have been 
duly executed, againſt the party, out of whoſe 
hands it comes. Farther, if a man * deſtroy 
a thing, deſigned to be evidence againſt him, 
it may be ſupplied with no greater degree of 
ſtrictneſs: a copy, or mere parol proof of the 
contents, may be available, 


A copy * of an agreement between tie ab- 


bot 
* 1 Mod, 4. 266. x 1 Keb. 12. 3 Keb. 2. Str. 50. 
Y 2 Durnf. & Eaſt 201. & n. Ibid, 202, 3. | 
* 2 Durnf, & Eaſt 41, 42. Lord Raym. 731. 


> Bunb. 191.——* Idcirco flatuimus el decernimus, immo it 
fermam perpetui edicti et indiſpenſabilis ordinamus, ut nullus de cetere, 
1 cuj iſcunę ue 
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bot of Quarrer and the monks of Lyra was 
produced in evidence; to which it was ob- 
jected, that it could not be read, being neither 
a record, nor a public inſtrument. But a 
copy of the Oxford ſtatute was exhibited, for- 
bidding any book to be taken out of the 
Bodleian library : and then the court allowed 
the copy of this agreement; tho they con- 
ſidered it as not within the general rules of 
evidence, but received it on the very particu- 
lar circumſtances of this caſe. 


In a queſtion of deviſe of freehold eſtates 
the probate of a will is no evidence : but the 
original will muſt be produced. For the 
proceedings in the eccleſiaſtical court, ſo far 
as relates to freehold, are coram non judice. 


This is carried fo far, that* if a will of real 


eujuſcungue loci aut ſtatũs fuerit (omni prætextu, cauſa, ratione cef- 
Sante ) quodeunque volumen, five catenis illigatum, five ſointumy ( quan- 
talibet præſtitã cauticne, aut fide-jufſoribus, de libro bona fide red- 
hibendo) datum aut commodatum habeat.”” (Stat. bibl. publ. Bodl. 
$8.) But it ſeems this ſtatute ſhould have been proved by a 
ſworn copy. In a criminal caſe, the court refuſed the attorney 
general a rule for inſpecting the univerſity ſtatutes. (2 Durnf. & 
Eaſt 202. n.) 
2 R. A. 678. 


4 Comb. 46. Yet it ſeems, that if a deed, which does not 
need inrolment, be inrolled, a copy may be read, without proof of 
the execution of the original, (Bull, nifi prius 252.) 


eſtate 
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eſtate ſhould be exemplified under the great 
ſeal, it would not be evidence; for it is a 
private matter, not proper for that mode of 
authentication. But in' regard to perſonal 
bequeſts, where the eccleſiaſtical judge has 
appropriated juriſdiction, the probate of a 
will is the genuine evidence, 


Here we may incidentally advert to the rules, 
that obtain in regard to exp/aining a deed or 
will by parol evidence. A leading and autho- 
ritative * caſe upon this ſubject was peculiarly 
circumſtanced, but yet affords information of 
general uſe. A teſtator appointed two perſons 
his executors and reſiduary legatees, one of 
whom was indebted to him by bond in the 
ſum of three thouſand pounds, and there was 
indubitable proof, that the teſtator intended 
to releaſe this debt for the ſole benefit of the 
debtor. Yet the two executors were decreed 
to divide the benefit. For it was faid to be 
of the moſt miſchievous conſequence to ad- 
mit parol evidence in contravention of the 
plain words of a will, But“ where a perſon 

has 


Skin. 431. 584. Comb. 248. 
C. T. T. 240. 2 Atk. 372. 
t 2 Atk. 239, 240,—— This doctrine was adopted and ex- 


flained in a caſe in chancery M. T. 1771, when the lord C. 
Y + inforced 
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has been ſpoken of by ſome familiar appella- 
tion, not being his real name, or where two 
perſons have had the ſame name of baptiſm 
and ſurname, parol evidence has been admitted 
to ſhew, who was meant by a teſtator. Parol 
evidence however has been rejected, when 
adduced to explain the intention of a teſta- 
tor, where a blank only was left in the 


will. 


I 


The regular way of authenticating a deed 
or deviſe, and ſhewing that they are what 
they purport to be, is by calling the ſubſcrib- 
ing witneſſes or one of them to give teſti- 
mony, and if they be dead, by proving their 
hand-writing. Without ſuch * proof, the con- 
feſſion of a man's executing a deed is not 


inforeed the eſtabliſhed diſtinction, that parol evidence ſhall be 
admitted to elucidate a latent ambiguity, as where a deviſe is to 

N. and there is uncle and nephew of the ſame name, parol 
evidence ſhall be admitted to ſhew, which was meant; for the 
ambiguity itſelf ariſes, collaterally, from evidence, and dehors, 
that 1s, out of the deed or deviſe ; but where, as in the caſe then 
before the court, the ambiguity, whatever it is, is patent upon 
the face of the deed, there it ſhall not be triable by another me- 
dium. The authority of the caſe Joynes and Statham, 3 Atk. 
388, had been cited as a precedent, where parol evidence was 
received even to alter the apparent purport of a written agree- 
ment. But the lord C. ſaid, that caſe went upon the ground of 
fraud, the plaintiff himſelf having drawn the inſtrument. 


» 2 Atk. 239, 240. i Doug). 216, 7. 
ayailable 
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available as againſt a third perſon. But*a 
deed of conſiderable antiquity, as thirty 
years, is ſaid to prove itſelf, and the preſence 
of the witneſſes to its execution is unneceſſary, 
provided there is no 'raſure or interlineation 
in it, (which blemiſhes ought to be accounted 
for) provided alſo that ſome account is given 
where the inſtrument was found, or the like, 
and that it does not import any fraud. An“ 
antient writing likewiſe, (not being a deed) 
proved to have been found amongſt deeds and 
muniments of eſtates, may be given in evi- 
dence, altho the due making of it cannot be 
aſcertained ; for it is difficult to develop an- 
tient facts; and finding theſe inſtruments and 
memorials in ſuch a place affords a preſump- 
tion, that they were fairly obtained, and pre- 
ſerved for uſe, and frees them from the ſuſpi- 
cion of diſhoneſty. But an * admittance into 
a tenement, holden of a manor, purporting to 


be under the ſteward's hand, tho above forty 


* Bull. niſi prius 251. 

! Formerly the courts decided, whether raſures and interli- 
neations did not render the deed void. Now a jury determines 
the date of them, viz. whether made before executing the deed; 
(10 Co. 92, b.)—this confirms the reaſonableneſs of requiring 
the actual production of original inſtruments. 


® Dunc. tr. per pais 370 (ed. 1739.) 2 Fort. 43. 


years 


8 
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years old, was rejected in evidence, becauſe 
they could not prove the ſteward's hand. 


If a * ſubſcribing witneſs become infa- 
mous, as by being convicted of forgery, and 
the record of his conviction and of the 
judgment be produced, his hand-writing 
may be proved, as if he were dead. In 
regard to proving a ſubſcribing witneſs 
actually dead, ftrifter * proof is neceſſary, 
where he has reſided abroad, than if he had 
dwelled in England. As to the manner of 
proving hand-writing, the * witneſs for that 
purpoſe produced ought to be able to depoſe, 
that he has ſeen the party write, and believes 
the matter or ſignature in queſtion to be his 
hand-writing ; unleſs in ſpecial caſes, as where 
there has been any fixed correſpondence by 
letters, and it can be made out, that the writer 
of ſuch letters is the fame perſon, who at- 
teſted the deed, and then that will avail. But 
ſimilitude or compariſon of hands, where no 
witneſs is produced, who ever ſaw the party 


© Str. 833. 


P 2 Atk. 48. 


4 Fitzgib. 196. Bull. niſi prius 232. 
7 12 Mod. 72.—— Vet if the witneſs have a profeſſional 
ſkill, acquired by habits of ſtudy and experience, in the kinds 
and manner of hand-writing, his opinion may be received in 


evidence. 


wr ite, 
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write, is in general not evidence, unleſs per- 
haps under particular concomitant circum- 
ſtances ; as where the writings were at leaſt 
found in the priſoner's cuſtody, and more 
eſpecially where he was endeavoring to 
eſcape with treaſonable papers into a foreign 
country, which was a ſtrong corroborating 


proof, 


It ſeems remarkable, that, altho the ſtatute 
7 J. I. c. 12. induſtriouſly provides, that a 
tradeſman's ſhopbook ſhall not be given in 
evidence after the lapſe of a year from the time 
the debt accrued, yet it * never was allowed to 
be evidence of itſelf within that period. It 
muſt be accompanied with other confirma- 
tion; proof being neceſſary, that the ſervant, 
who made the entry in the ſhopbook, is dead, 
that it is his hand-writing, and that he was 
accuſtomed to make ſuch entries, or the 


like. 


On a ſimilar principle, as it appears, ren- 
tals are admitted in evidence, becauſe the 


See lord Preſton's caſe, 4 St. tr. and the other authorities 
cited Burr. 644. 


2 Sal. 690. 
v Vin, t. evidence 132. Bunb. 46. 


bailiff 
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bailiff or receiver charges himſelf with the 
ſpecified ſums. In a recent caſe * in the ex- 
chequer, the effect of this kind of evidence 
was very attentively conſidered. The plain- 
tiff claimed the lands in queſtion as part of 
old incloſures demiſed for ninety-nine years 
under a rent reſerved to the lord of the manor, 
which term was alleged to be expired, In 
ſupport of ſuch title, he produced the rentals 
of the family of fifty years date, which charged 
the ſteward with the receipt of ſuch and ſuch 
ſums, and exprefled, that thirteen ſhillings 
and four pence had been annually received for 
theſe premiſes by the name of incloſure on 
leaſe. The defendant contended, that the 
rentals were evidence only of the receipt of ſo 
much money, but were not admiſſible to prove 
in what right it was received, whether as a 
conventionary or a quit rent, And it was 
urged, that, if they were admitted to that 
extent, a ſteward of a manor, by ſuch inſer- 
tions in his rentals, might convert all the quit 
rents of the manor into conventionary rents 
on terms for years, and might even expreſs, 


* Harpur v. Brock Scacc. T. T. 14 G. III. on a motion 
for a new trial in ejeAment, before Smythe chief baron, 
Perrott, Eyre, and Burland, barons, 


when 
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when ſuch terms would expire, and fo get all 
the freeholds into the poſſeſſion of the lord. 
But the court held: fraud is not to be pre- 
ſumed; and the rentals are admifſible, not 
only to prove the receipt of the money, 
(which was agreed on all hands) but alſo to 
ſhew, in what right it was received. For 
otherwiſe the receipt of a groſs ſum of money 
proves nothing ; it muſt be allowed to ſhew, 
that it was in reſpect -of certain lands, which 
is evidence of tenure ; and therefore it may 
ſhew the particular kind of tenure. The 
rentals in the hands of executors are evidence 
to charge or diſcharge them ; which they 
could not do, unleſs they were allowed to ſhew 
the particular right, in which the money was 
received. The ſteward, if living, would be a 
competent witneſs: as he is dead, this is the 
next beſt evidence, and therefore admiſſible 
by the opinion of the whole court”. 

The 


In this caſe it was ſaid, that where a leaſe is proved, and 
it is alſo ſhewn, that the claimant hath received rent within 
twenty years, this infers a ſeiſin in fee, and throws it on the ad- 
verſe party to ſhew, that the leaſe is ſubſiſting. And baron 
Eyre held, that, where rent is received, without any proof of a 
leaſe, this alſo primã facie is evidence for the plaintiff, and 
obliges the defendant to ſhew, that it was either a quit rent, or 
that the term is unexpired.— In a ſubſequent caſe, poſſeſſion, 
and rent received, for twenty years were thought admiſſible evi- 


dence of a fee, to be left to a jury: tho the title, ſo far as it 
was 


% 
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The matters, which I have here ſelected 
under my four diſtributive claſſes of written 
evidence, may ſerve to illuſtrate the leading 
maxim, that the beſt evidence is to be given, 
of which the nature of the thing is capable; 
and which it is in the power of the party to 
produce. The ſpecific rules, adopted by our 
laws, are judiciouſly ſubſtituted as helps tocom- 
mon underſtandings. For there is * ſcarce any 
thing, in which men differ more than in their 
eſtimation of what is, or is not, ſufficient and 
ſatisfactory proof. ! ſhall not enter into the 
old methods of impeaching teſtimony by #://s 
of exceptions, and demurrers to evidence ; which, 
as fir William Blackſtone * obſerves, are leſs 
in uſe than formerly, ſince the extenſion of the 
diſcretionary powers of the court, in granting 
a new trial for miſdirection of the judge at 
niſi prius. But here one diſtinction between 
poſitive and preſumptive proof is very obvious, 
viz. that he, who is convinced by poſitive 
proof, gives credit to this ſingle propoſition, 
that the witneſs ſwears true, the reſt is a ne- 


was developed, appeared to be a long term of years: but it 
might be a term attendant on the inheritance, and the leaſe one 
of the muniments of the eſtate. (Cowp. 595.) 

# Locke on toleration letter iii. c. 5. 

* 3 Black, comm. 373. 


ceſſary 
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ceſſary reſult; but he, who yields to pre- 
ſumptive evidence, may be deceived two ways, 
the witneſs may not ſwear true, and the con- 
ſequence may not be juſtly inferred. Hence 
ſome have diſtinguiſhed between ſtrong, pro- 
bable, and flight preſumptions : which indeed 
are matters rather of general reaſon, than of 
inſtituted law. 


We have now conſidered the means, by 
legal evidence, of aſcertaining iflues in fact. 
The other principal incidents before, at, and 


after trial, will be comprehended in the ſame 
lecture. 


LE C- 
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LECTURE. LIV. 
Of mcidents before, at, and after trials by jury. 


N ſpeaking of perſonal actions we have 
A. already conſidered their ſeveral kinds, the 
pleadings in them, and the evidence, by which 
iſſues of facts are aſcertained ; which laſt is 
the moſt material incident in trials by jury, 
the moſt important to be conſidered, and re- 
quiring the ampleſt diſcuſſion. The other 
particulars are ſuch as precede, attend, or fol- 
low this mode of trial. Some points, relative 
to the time and place thereof, may firſt deſerve 
ſome notice. 


When a matter of fact is directly affirmed 
on the one fide, and denied on the other, 
whereby (as we have before ſeen) iſſue is 
ſaid to be joined between the parties, there 
immediately follows on the record an award 
of the venire, beginning with the words, 
« therefore let a jury come, and expreſſing a 
time 


time and place of trial, which are afterwards 
varied by the ni prius proceſs, in the man- 
ner deſcribed in the books of practice. The 
defendant muſt generally have eight days n- 
tice of the day of trial; if there have been a 
delay of four terms, a term's notice is neceſ- 
Gary, unleſs * ſuch delay was occaſioned by the 
defendant, as by his obtaining an injunction. 
I the defendant reſide above forty miles diſ- 
tant from the cities of London and Weſtmin= 
ſter, and the cauſe be to be tried at the fittings 
there, the ſt. 14 G. II. c. 17. requires ten 
days notice of trial, and fix days notice of 
countermand. 


The time and place of trial may alſo de- 
pend on à motion for a trial at bar, that is an 
application to have the cauſe. tried in term 


time before all the judges of the reſpective . 


2 As to errors in this tranſaction, and their being amendable 
or not, ſee 1 Sal. 48. Carth. 506, 7. St. 5 G. I. c. 13. 
2 Will. 144, 5 | 

» Dough 71, 72. 3 Durnf. & Eaſt 5 30, 1.——lf the de- 
fendant is under condition of accepting Hort notice of trial in 
country cauſes, this means at leaſt four days before the commiſ- 
lion day, one of the four incluſive and one excluſive. (3 Duruf. & 
Faft 660.) A plaintiff is not bound to give notice of trial till 
the term after that in which ifue is joined, by the practice of 
the king's bench, tho ſaid to be otheruiſe in the common pleas. 
(2 Durnf. & Eaſt 5 30, 1.) 


Vor. III. 2 court, 


— — — ——— — —ũ— 
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court, to which the record belongs; and ſuch 
court then appoints the particular day. The 
granting of trials at bar ſeems founded on the 
following clauſe in the old *© ſtatute of Weſt- 
minſter the ſecond : © inquiſitiones de groffis et 
pluribus articulis, quæ magna indigent examina- 
tone, capiantur coram juſtittariis de bancis. 
Hence the * uſual and proper grounds made 
for theſe applications are the value and diffi- 
culty of the cauſe, the probable length of the 
inquiry, and its complicated nature. This 
motion © was once denied, where the plaintiff 
was poor, unleſs the defendant, on whoſe be- 
half it was made, would conſent, in caſe he 
ſucceeded, to take ni privs coſts. But in 
ejectment, it ſeems, it may be granted, by 
favor of the court, tho the plaintiff ſues in 
Jorma pauperis. And as* the application is 
not a demand of right, but a favor aſked, the 
court may lay the party applying under the 
terms of receiving the common coſts, if he 
ſucceed, and if he fail, of paying the extraor- 
dinary coſts : which is very equitable. The 
jury are regularly to come out of the county, 
in which the action is laid, as in other caſes. 


© 13£E.I. e. zo. « Dougl. 437. 1 Durnf. & Eaſt 367. 
* 2 Sal. 648, f 12 Mcd. 318. s Dougl. 437, 8. 


Therefore 
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Therefore a cauſe cannot be tried at bar, 
where the action is laid in London, by reafon 
of the citizens' charter, unleſs * the jurors 
waive their privilege as citizens of not quit- 
ting their precincts, or unleſs © the parties 
conſent to have the cauſe tried by a Middleſex 
jury. I ſhall only add on this head, that the 
motion for a trial at bar ought to be made in 
the term before that, in which the trial is in- 
tended to be had. 


The place of trial may likewiſe be varied 
by a motion to change the venue; which is re- 
gularly to be made by the defendant, before 
he puts in a plea. We have before ſeen, that 
tranſitory actions may be laid, in order to 
being tried, in any county, where the plain- 
tiff pleaſes, But then the defendant may move 
to change the venue into the proper county, 
on an affidavit, that the cauſe of action (if any) 
aroſe in Oxfordſhire, (for inſtance) and not 
in Berkſhire, (where it is laid in the declara- 
tion) nor elſewhere out of the county of Ox- 
ford; which ® is the eſtabliſhed form of the 
athdavit, and muff be complied with. On the 


d 2Sal. 644. * 2Will. 136, * Dougl. 438. 
12 Sal. 649. n Burr. 2452. 3 Durnf. & Eaſt 495, 6. 


2 2 Uther 
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other hand, the plaintiff has the power of re- 
taining the cauſe in the county, where he 
has laid it, if he will undertake to give“ ma- 
terial evidence, that is * ſuch as directly tends 
to ſupport the action, in that county. Theſe 
are the general rules. There have been! 
two caſes, in which the venue has been 
changed ſrom an Engliſh into a Welch coun- 
ty; indeed there was no oppoſition : but in 
the latter, the reaſon of this practice was con- 
ſidered; great inconvenience was apprehend- 
ed, if it were not allowed; and the proceſs 
being to be awarded into the next adjacent 
Engliſh county, there was no objection on 
that account. There ſeems much doubt in 
the books as to changing the venue into a 
county palatine, and ſending the record by 
mittimus to be tried there. But the court 
ought, in all tranſitory actions, to change the 
venue into ſome other county, when it appears 
upon circumſtances laid before them, that there 
is good ground to apprehend, a fair, impar- 
tial, or at leaſt a ſatisfactory, trial cannot be 
had in the county, in which the action is laid, 


2 Sal. 66g. * See farther 2 Durnf, & Eall 275 Ce. 

# Str. 1270. 1 Will. 221. Burr. 2450 &c. 

2 Str. £99, Lord Raym. 1418. Burr. 1564. 1 Durnſ. & 
Faſt 367, 8. Burr. 1564. Str. 874. 


by 
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by reaſon of the prevalence of a local prejudice, 


conceived in relation to the cauſe, or the like. 
On * the ſame grounds, the court will order 
an information in the nature of a qu warrants 
to be tried in the next Engliſh county, into 
which the king's writ of venire runs. This 
is a diſtinct motive from the cauſe of ac- 
tion having ariſen in another county, and 
therefore exempt from the rule, which ob- 
tains in the other caſe, that the cauſe of ac- 
tion muſt wholly ariſe in the county, into 
which the venue is to be changed. There 
ought to be ſtrong reaſon to ſuſpect, that the 
trial will not be impartial and indifferent in 
the proper county. The caſe of lord Shaf- 
teſbury, in which the venue was changed 
from London by reaſon of the earl's power- 
ful influence there, has not given general 
ſatisfaction, eſpecially as it was inconſiſtent 
with another rule, namely, not to change 
the venue in ſcandalum magnatum. As to 
changing the venue in actions for libels, 
the rule is made to conform exactly to the 
terms of the affidavit. If © the libel have been 
diſperſed in ſeveral Engliſh counties, the 


* 1 Durnf. & Eaſt 363 Kc. t 1 Will, 178. 
See 1 Vern. 439% * 1 Durnf, & Eaſt 571. 647. 
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venue cannot be changed, for the defendant 
cannot truly ſwear in the preſcribed mode. 
But” if the printing and publiſhing were in 
the ſame Engliſh county, or * if the libel were 
written here, and ſent out of the kingdom, 
there is then only one Engliſh county, in which 
the cauſe of action aroſe. It ſeems a pretty 
conſtant rule not to change the venue in 
debt; tho it were for rent on a parol demiſe 
of lands in one county, and the action laid in 
another. But where an action of debt for 
rent was brought in London, the lands lying 
in Glouceſterſhire, and the action betwixt the 
leſſor and the leſſee being grounded upon the 
contract, on affidavit made, that the defendant 
would plead a ſpecial plea, whereby the title 
of the eſtate would come in queſtion, the 
court ordered the venue to be VIE = into 
Glouceſterſhire. 


There is a great difference and diſtinction 


5 3 Durnf, & Eaſt 306. = 3 Durnf. & Eaſt 652, 3. 

2 12 Mod. 579.——A motion to change the venue in debt 

being made on the ground that both the plaintiff's and defend- 

ant's witneſſes reſided in the county, into which, it was prayed, 

the venue might be changed, the court granted the rule on cer- 

_ tain terms impoſed on the defendant : but ſeveral ſimilar ap- 
plications have been rejected. (1 Durnf, & Eaſt 781, 2 & n.) 


d Str, 878, Fitzgib. 166, © 1 Freem. 260, 


2 j-: between 
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between changing the venue and ordering a 
cauſe to be tried by a jury of a different county, 
a ſuggeſtion being for that purpoſe entered on 
record. And notwithſtanding the locality of 
ſome ſorts of actions, or of informations for 
miſdemeanors, if the matter cannot be tried 
at all, or not fairly and impartially, in the 
proper county, it ſhall be tried in that next 
adjoining. But a general ſwearing to appre- 
henſion and belief, that an impartial trial can-, 
not be had, will not be ſufficient to infringe 
the rule of trying cauſes by jurors of the pro- 
per county; there muſt be particular facts 
alleged to warrant ſuch a concluſion ; and as 
the party cannot traverſe the ſuggeſtion, when 
entered by a rule of court, there muſt be a 
clear and ſolid foundation for it. 


Another application, antecedent to a trial, 
may affect the time of it merely, viz. @ motion to 
put it off, on the common affidavit of the ab- 
ſence of material witneſſes. In * criminal or 
civil caſes, a trial ſhall not be fo hurried on 
as to do injuſtice, and an affidavit in common 
form may be ſufficient, where no ground of 
ſuſpicion appears, But where there is cauſe 


© Burr, 1330. Str. 177. * Burr. 1513. 
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344 incidents before, at, LECT. 54. 


to preſume any tergiverſation, it is, in gene- 
ral, neceſſary to ſatisfy the court, that the ab- 
ſentces are really material witneſſes, that there 
has been no /aches or neglect in omitting to 
procure their teſtimony, and that there is a 
reaſonable expectation of their attendance at 
the future time, to which, it is defired, the 
trial may be poſtponed. 


There are certain ſuits, in which a view of 
the premiſes, affected by the trial, may greatly 
facilitate an inveſtigation into the truth of the 
points in iſſue. Another motion, therefore, 
preliminary to a trial, is for ſuch view; the 
N relating to which is regulated by di- 
vers acts of parliament, 


Laſtly, another motion, antecedent to 2 
trial, (and which, like that for a view, is a n- 
tion of courſe} is that the. cauſe may be tried 
by a ſpecial jury, The * additional expence of 
this procecding is charged to the account of 
him, who applics for it, and he is not to be 


3 


allowed it in coſts, tho be ſucceeds, unleſs the 


CES 4 4 


proper to be tried by a i ſpecial j jury. Special 


St. 4 A. c. 16.48. & 3G.1I. c. 25. $14. made perpe- 
tual by 6 G. II. c. 37. 5 St, 24 G. II. c. 18. 5 Is 
b St. 3 G. II. c.25. 5 15, i 

* juries 
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juries are alſo allowed in trials of indictments 
and informations for any miſdemeanor, (that 
is an offence leſs than felony) and informations 
in the nature of a que uarranto, on motion 
made either on behalf of the crown, or any 
proſecutor, or defendant. EO 


When a cauſe comes on to be tried, the 
impanelling of the jury firſt engages our at- 
tention. By the ſtatute 4 A. c. 16, juries 
are to be awarded out of the body of the re- 
ſpective county, without regard had as for- 
merly to the hundred or neighbourhood, 
where the cauſe ariſes; but this is not to ex- 
tend to any criminal proſecution, nor to any 
action or information on a penal ſtatute. By 
this act, the old challenge, or objection, to the 
jury, for dgſect of hundredors, is aboliſhed in 
many trials, and in the reſt may perhaps be 
conſidered as obſolete. But challenges are 
ſtill of two ſorts, either to the whole array 
and panel of the jurors indiſcriminately, or to 
the polls, that is, to certain individuals. It is 
not conſiſtent with the bounds of this lecture 
to enumerate the ſeveral grounds of excep- 
tion, that fall under each diviſion, The 
moſt common cauſe of challenge is that of 


being 


| 
| 
| 
| 
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being intereſted. The ſmalleſt degree of in- 
tereſt in the queſtion depending is a deciſive 
objection to a witneſs, and much more to ju- 
rors; which is a challenge to the polls; if ſuch 
intereſtedneſs is imputed to the officer, by 
whom the jury is returned, it is a challenge to 


the array. This principle was ſtron gly re- 
cognized in a modern ' caſe, which was an 
8. action 


i Burr. 1856.——As fir James Burrow has not given the 
record at length, I have ſet down the form of theſe challenges 
(which is not of every day's experience) from my MS, prece- 
dents —* And hereupon the ſaid S8. B. prayeth judgment of 
the pannel aforeſaid, becauſe he ſays that the ſaid pannel was 
arrayed and made by J. C. and J. D. ſheriffs of the ſaid city of 
Cheſter ; and that the ſaid J. C. and J. D. were at the time of 
the making of the pannel aforeſaid, and continually from thence- 
forth hitherto have been and ſtill are citizens and freemen of the 
faid city of Cheſter : and this the ſaid S. B. is ready to verify. 
Wherefore he prays judgment, and that the pannel aforeſaid may 
be quaſhed. And the ſaid P. E. and H. H. ſay that the matter 
in the aſoreſaid challenge to the array of the ſaid pannel con- 
tained is not ſufficient in law to quaſh the array of the ſaid pan- 
nel: and this they are ready to verify. Wherefore they pray 
judgment, and that the array of the ſaid pannel may be allowed 
by the court here. And the ſaid S. faith for that he hath above 
alleged a ſufficient challenge to quaſh the array of the pannel 
aforeſaid, which he is ready to verify, which ſaid challenge the 
ſaid P. and H. do not, nor doth either of them, deny, nor to the 
ſame in any wiſe anſwer, but do, and each of them doth, altoge- 
ther refuſe to admit that averment, he the ſaid S. prays judg- 
ment, and that the array of that pannel may be quaſhed. And 
hereupon it is judicially taken notice of by the ſaid court here, 
and is known to the ſame court, that by the cuſtom and conſtitu- 
tion thereof, and of the city aforeſaid, no perſon or perſons can 
or ought to array the pannel of any jury within the juriſdiction 


of tne ſaid court, or in any civil ſuit within the ſame city, other 
than 
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action of debt to recover the penalty of a by- 
law, calculated to exclude ſtrangers from traf- 
ficking in the city of Cheſter. This by-law 
limited the cauſe to be tried before the local 
juriſdiction there; one third of the penalty 
was allotted to poor priſoners, one other third 
to the informer, and the remaining third was 
not ſubject to any particular diſpoſition. The 
array was challenged, becauſe the local ſheriffs, 
who impannelled it, were citizens and free- 


than the ſheriffs of the ſame city for the time being, or one of 
them, or (by reaſon of any default in the ſaid ſheriffs) the coroners 
of the ſaid city for the time being, or one of them; and that by 
the cuſtom of the ſaid city, from time immemorial, no perſon or 
perſons can or ought to be ſheriffs or coroners of, or within, the ſaid 
city, but citizens and freemen of the ſame city. And now all and 
ſingular the matters aforeſaid, whereof the ſaid parties have above 
put themſelves upon the judgment of the ſaid court here, having 
been ſeen, and fully underſtood, by the ſame court, it appeareth 
to the ſame court here, that the matter contained in the aforeſaid 
challenge to the array of the ſaid pannel, is not ſufficient in law 
to quaſh the ſaid array of the pannel aforeſaid. Therefore it is 
conſidered, by the ſaid court here, that the ſaid challenge of the 
aforeſaid 8. to the ſaid array of the ſaid pannel be diſallowed ; 
and that the ſaid pannel of the aforeſaid jury, ſo arrayed as 
aforeſaid, be allowed and taken. And hereupon the ſaid S. B. 
ore tenus in open court challengeth the polls, becauſe he ſays, that 
the jurors, above named, are citizens and freemen, and each of 
them is a citizen and freeman of the ſaid city of Cheſter. Which 
faid challenge by the court here is diſallowed. And hereupon 
the ſaid jurors, &c. | 
N. B. This challenge ere tenus was omitted in the firſt en- 
groſſment of this record; on which the defendant alleged diminu- 
tion; and this challenge ore tenus was then inſerted &c. by rule. 
7 


men 
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men of Cheſter; and the polls were chal- 
lenged, becauſe the jurers were alſo freemen. 
Theſe objections were overruled in the port- 
mote court of that city; but that judgment 
was reverſed in the great ſeſſions holden for 
the county palatine, and that reverſal affirmed 
in the king's bench. For there was an un- 
due bias on the minds of the ſheriffs and ju- 
rors challenged, by reaſon of ſuch intereſt as 


aforeſaid. 


Where no challenge is taken either to the 
whole array, or to the jurors individually, 
twelve of them are ſworn to & well and truly 
try the iſſue joined between the parties, and 
a true verdict to give according to the evi- 
dence.” Verdicts are either general or ſpe- 
cial. A general verdict for the plaintiff may 
not only * aid a defective or informal declara- 
tion, but alſo in fome cafes a misjoining of 
the iſſue. So likewiſe in ſome inſtances, that 
is to a certain extent of defectiveneſs, an in- 
formal plea in bar or replication may be aided 
by a verdict. And“ where ſeveral ifſues are 
Joined in treſpaſs, ſome of which are found 


* T. Raym. 458, 2 Lev, 135, Str. 973. See Burr. 924 
&c. 1 Durnf. & Eat 141 &c, 1 1 Cro. (458) 2 Cro. 44. 


= 2 Durnf, & Eaſt 758, 9. 
| | for 
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for the plaintiff, and a verdict for the defend- 
ant on a juſtification bad in law, the court 
will ſet aſide the verdict on that iſſue, and or- 
der a verdict to be entered thereon ior the 
plaintiff, with nominal damages. 


A ſpecial” verdict is when the jury find the 
ſpecial matter at large, and refer the reſult 
thereof to the court. The court * cannot re- 
fuſe a ſpecial verdict, if it be pertinent to the 
matter put in iſſue. And ſuch ſpecial verdict 
may find the facts, judged to be of import- 
ance, and even * private acts of parliament, 
and other matters of record. For * the whole 
caſe muſt appear on the ſpecial verdict. If 
a © verdict find part only of the iſſue, it is in- 
ſufficient for the whole. But if it contain 
the ſubſtance of the iſſue, it (hall not be ſet 
alide for defectiveneſs; and if it comprehend 
more than the iſſue, the ſurpluſage will not 
vitiate. A verdict however may be objected 
to and rendered void for uncertainty, for re- 
pugnancy, and for want of poſitiveneſs, as 


I laſt. 226, b. St. Weſt. 2. 13 E. I. c. 30. 5 2. 
1 Inſt. 228. a. ? Hob. 227. 
12 Durnf. & Eaſt 666. * 1 Ink, 227. a. ; 
* See the obſervations of the court on the ſpecial verdict in 


murder, Lord Raym. 1574 &c. : 
if 


| 
| 
| 
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if it ſpecify grounds for inference only and 
implication. But I forbear to enlarge on 
theſe points, partly becauſe ſuch objections 
are unlikely to recur. If the verdict be in- 
ſufficient in civil * ſuits, and no fudgment 
given, the cauſe muſt be re-tried by means 
of a venire facias de novo: if judgment have 
been given, it ſhall be reverſed. 


When a conſiderable legal doubt ariſes at 
the trial, it is frequently the modern courſe; 
inftead of a ſpecial verdict, to have @ fþecial 
caſe ſtated under the direction of the judge; 
and the advocates on both ſides; for the opi- 
nion of the ſuperior court at Weſtminſter, in 
which the cauſe began. This does not con- 
ſtitute a part of the record; and it is attended 
with leſs expence than the finding of a ſpe- 
cial verdict. But on the other hand, it can- 
not, like the latter, be removed from court to 
court, by writ of error, ſo as finally to await 
the determination of the lords in parlia- 
ment. 


I proceed now to the ordinary method of 


' TLord Raym. 1521, 2. 
* In capital proſecutions alſo the ſame rule ſeems to obtain. 
(Lord Raym, 1584, 5.) 
impeaching 
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impeaching former verdicts, and which of 
late years has occupied a conſiderable portion 
of the attention of the ſuperior courts, I mean 
motions for new trials. The antiquity of grant- 
ing new trials is thought* to appear from 
this, that it is a good cauſe of challenge 
againſt a juror to allege, that he was a juror 
before in the ſame cauſe: and the practice is 
faid to be founded on trials at the aſſizes being 
a ſubordinate mode of inveſtigating matters in 
litigation, introduced by the ſtatute ” of Weſt- 
minſter the ſecond, for cauſes, © iT quibus fa- 
cilis eft exammatio. The * reaſon, why the 
practice of granting new trials cannot be traced 
farther back than the latter end of Charles 
the firſt's reign, is becauſe it is not the courſe 
of the old report books to give an account of 
determinations of the courts upon motions. 


A party * cannot move at the ſame time 
for a new trial, and alſo in arreſt of judg- 
ment; nor can he move in arreſt of judg- 
ment firſt, and for a new trial afterwards ; 
but he muſt begin with his motion for a 
new trial; which is regularly to be made 


* 2 Sal. 648. 1 13 E. I. c. zo. 
2 Burr. 394» * Burr. 334. 2 Sal. 647. 


within 
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within the firſt four days of the term follow- 
ing the verdict, 


The grounds of granting new trials are 
very various; as, firſt, where there is any 
miſconduct in the jurors, or reaſon to ſuſpect 
their indifferency. Thus * a new trial was 
granted, the foreman having declared, that 
the plaintiff ſhould never have a verdict, what- 
ever witneſſes he produced. In a * cauſe; in 
which the duke of Leeds, being father of the 
plaintiff, had written to the jurymen, deſir- 
ing their attendance, a new trial was moved 
for, but refuſed, becauſe there was timely 
notice of the letter, and the other fide would 
have conſented to a trial at bar. And where 
a party has a cauſe of challenge to a juror, 
and neglects it, this will not be a ground for 
a new trial: otherwiſe, if he have not timely 
notice of ſuch cauſe of challenge. In this 
caſe, juſtice Powell mentioned an inſtance, 
where a letter was written to a juryman, to 
conſider the plaintiff was a poor man, for 
which a new trial was granted, and the writer 


committed, And chief juſtice Holt, in de- 


b 2 Sal. 645. 3 11 Mod. 118,9. 
livering 
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livering his opinion, cited a caſe in Edward 
the third's time, where a new trial was grant- 
ed, becauſe a great lord, concerned in the 
cauſe, ſate upon the bench at the trial. So 
where the jury drew lots for whom they 
ſhould find, a new trial was granted, for it is 
of ill example. This point is ſaid to have 
been formerly determined twice for, and twice 
againſt, ſuch motion; but it is very extraor- 
dinary, that any doubt ſhould be conceived 
concerning the propriety of referring ſolemn 
matters of legal diſcuſſion to the deciſion of 
chance.——A new trial may alſo be granted 
for the miſdirection or errors of the judge, 
who tried it, as in improperly receiving, or 
rejecting, evidence. Yet * if the ſuppoſed 
miſdirection be a technical objeCtion in point 
of law, and ſubſtantial juſtice be done, or, 
generally, if the merits have been fairly and 
fully tried, a new trial will not be granted ; 
for the application is to the diſcretion of the 
court. But the granting of this motion moſt 
frequently depends on the judge's * certificate, 


© Str. 642. Bunb. f 1. „Comb. 14. + Keb. 971. 
# 2 Sal. 649. C 2 Durnf. & Eaſt 4, 5. 3 Will. 253. 
. ® See Rep. B. R. Hardw. 23. f 


Vol. III. Aa giving 
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giving a narrative of the former trial ; as if it 
appear on his ſtate of it, that the verdi& was 
againſt evidence, or that the damages were 
exceſſive, tho the court is very ſcrupulous of 
ſeeming to interfere with the province 
of the jury on this latter ground, eſpecially in 
actions for torts, where there is no regular 
meaſure for damages, as there is in matters 
of contract and account. On the other hand, 
verdicts will never perhaps be fruſtrated, for 
the © ſmallneſs of the damages, and rarely, if 
ever, where there has been a finding for the 
defendant, the action being in either inſtance 
founded on a tort. 


A“ new trial may be granted, where a 
party 1s diſappointed, by ſickneſs or the like, 
of the attendance of a material witneſs, or 
upon a diſcovery of freſh and important evi- 
dence. But a voluntary defect of preparation, 
or a miſtake in conducting the cauſe, or the 
want of ſuch evidence or * defence as it was 


_ 7 See Cowp. 230, 1. 1 Durnf, & Eaſt 277, Black. 942, 3+ 
1327 &c. 4 Durnf. & Eaſt 651 &c. 

& Barnes 445, 6. Black. 851. Cowp. 37. 
Prec. ch. 194. 2 Sal. 647. 653. 6 Mod. 22. 1 Will. 98. 
Fitzgib. 40. Str. 691. 

* 2 Durnf. & Eaſt 120. * x Durnf, & Eaſt 84 &c. 


In 


* 
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in the party's power to have produced at the 
former trial, or a diſcovery of the incompe- 
tence of the witneſſes examined, are not ſub- 
ſtantive reaſons for defeating the preſent ef- 
fect of the ſtanding verdict. Neither are 
the value and importance of the queſtion, un- 
leſs it be involved in ſome degree of per- 
plexity and doubt. ——Laſtly, it muſt be ob- 
ſerved, that in the caſe of an iſſue directed by 
a court of equity, the motion for a new trial 
muſt be made before that juriſdiction. 


Of late * years our ſuperior courts have 
gone more liberally into the granting of new 
trials, according to the circumſtances of the 
reſpective caſes. They have abated alſo, of 
the rigor of former precedents, in granting 
them in ejectment, as well as in other ac- 
tions, upon proper grounds; in an' informa- 
tion in the nature of a quo warranto, ſuch pro- 


A2 Durnf. & Eaſt 717 &c. 4 2 Durnf. & Eaſt 113 &c. 

Burr. 292. 395. 2108. 2224. 2 Durnf, & Eaſt 120.— 
But a new trial will rarely, if ever, be granted, after a trial at 
bar in a writ of right: the law has made this concluſive: and as 
the practice of granting new trials has been chiefly taken up 
ſince the diſuſe of attaints, and it is pretty clear, that no attaint 
lay in ſuch caſe, this has been argued as an additional objection. 
(Black. 941, 2.) 

* 2 Durof, & Eaſt 484, 


Aa ceeding 
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ceeding being now conſidered in the light of 
a Civil ſuit; in granting them alſo after a trial 
at bar, and even after two concurring ver- 
dicts. But it * ſtill ſeems an invariable ob- 
jection againſt ſending a cauſe to be conſi- 
dered by a ſecond jury, where a verdict has 
been for a defendant, in an action on a penal 
ſtatute, the jury having formed an opinion on 
the whole caſe: tho even in ſuch action, a 
new trial may be granted, where the verdict has 
proceeded on the miſtake of the judge. Re- 
gularly coſts are to be paid to the party in 
poſſeſſion of the verdict. But in” ſome caſes 
a new trial will be granted even without pay- 
ment of colts. 


Within the time limited for moving for 
a new trial, the defendant may move in arreſt 
of the final judgment. This application muſt 
be grounded on the inſufficiency of the de- 
claration, or other matter, apparent on the 
record. 


If neither of theſe motions be made or 
granted, final judgment is entered ; which, as 


* 3 Will. 59, 60, * 4 Durnf. & Eaſt 753 &c. 
5 Burr. 393, 4. 1216, Str. 642. 3 Will. 146, 7. 338. 


. 
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we have before ſeen, varies in its form, ac- 
cording to the particular kind of action, to 
which it is adapted. There are alſo, in dif- 
ferent ſtages of the ſuit, opportunities given 
of entering divers ſorts of interlacutary judg- 
ments, as, againſt the plaintiff for default of 
filing a declaration or replication in due time, 
according to the. rules of practice. This is 
one ſpecies of nonſuit. The plaintiff may 
likewiſe at the trial, (on the diſcovery of a 
material error or defe& in the proceedings, 
or his inability to give evidence of ſome im- 
portant point) voluntarily ſubmit to be non- 
ſuited, rather than have a verdict againſt him : 
for * he may begin the ſame ſuit again. 

There 


* 1 Inſt. 139. a, If a man miſtake his declaration, and 
the defendant demur, there is no queſtion, but that the plaintiff 
may ſet it right in a ſecond action. But if a declaration be faulty, 
and the defendant plead in bar, and obtain a verdict, the plaintiff, 
it is aid, ſhall never bring his action about again: or ſuppoſe 
ſuch a plaintiff demur to the plea in bar, this confeſſes the fact, 
if well pleaded, and eſtops him as much as a verdict. (1 Mod. 
207.) An action of covenant was brought, and there was a 
fault in the declaration in not aſſigning a good breach, where- 
upon there was a demurrer, and judgment for the defendant. 
Afterwards the plaintiff brought another action for the ſame 
matter, and aſſigned the breach properly: the defendant pleaded 
in bar the former action, and that it was barred by the judg 
ment on the demurrer; the plaintiff replied, that the judgment was 
not given upon the merits of the cauſe; the defendant demurzed, 
and judgment was pronounced for the plaintiff, (2 Lil. pract. 
Teg.407.) To underſtand and reconcile theſe authorities, it muſt 

Aa 3 bs 
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There may alſo be an interlocutory judg- 
ment againſt the defendant, by reaſon of his 
default or omiſſion, or (which is more un- 
uſual) his expreſs acknowledgment on record 
of the action, or upon demurrer. But ſuch 
interlocutory judgment will not intitle the 
plaintiff to the whole amount of the damages 
laid in his declaration ; and at the ſame time 
it being unknown, what damage he has really 
incurred, or ought to be compenſated, it be- 
comes neceſſary to award what is called 4 
writ of inquiry. This is a proceſs impower- 
ing and directing the ſheriff to inquire by the 
oaths and verdict of a jury, what damage the 
plaintiff hath ſuſtained, And it reſembles a 
trial of the iſſue, except that it is more con- 
fined in the object of examination. Thus if 
a writ of inquiry iſſue (upon confeſſion of the 
action) in treſpaſs for taking goods, the plain- 
tiff need not prove the property of the goods, 
but only their value. In' an action on a bill 


of exchange, the neceſſary proof is ſtill more 
curtailed. For as the bill is ſet forth on the 


be obſerved, that in the latter inſtance, the defendant muſt have 
failed of the identity of the record, to which his plea muſt have 
referred. The good and bad aſſignment of the breach of cove- 
rant could not be averred to be both for the ſame cauſe of action. 


Tel. 152. I Durnf. & Eaſt 302, 3. 
record, 
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record, the defendant, by letting judgment go 
by default, admits, that he is indebted to ſuch 
an amount; and tho the bill muſt be produced 
before the jury on the writ of inquiry, it need 
not be proved; the only uſe of producing it 
is to ſhew that no part of it has been paid. 
But ſometimes a writ of inquiry is needleſs ; 
as, where to ſave charges, the defendant ac- 
knowledges, not the right of action only, 
but damages alſo to a particular amount, 
which the plaintiff agrees to take. Infan 
action of debt likewiſe, where the chief ob- 
ject of the ſuit is generally a ſpecific ſum, 
and not uncertain damages to be aſſeſſed by a 
verdict, it ſeems to be the courſe, on a judg- 
ment for the plaintiff by confeſſion, default, 
or on demurrer, not to iſſue a writ of inquiry, 
but for the court to award the debt itſelf, and 
alſo to aſſeſs, by the plaintiff's aſſent, a ſmall 
ſum of money to him, as damages incurred 
by reaſon of the detention of the debt ſued 


for. 


If either party be diſſatisfied with the judg- 
ment of the court, pronounced either on a 
demurrer,. or on a motion in arreſt of judg- 

© x Sid, 442, 1 R. A. 579. 2 Saund. 107. 


Aa 4 ment, 
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ment, (which, as already mentioned, muſt 
relate to a matter apparent on the face of the 
record) the record may be removed, by writ 
error, into a ſuperior tribunal, in order to 
the reverſal or affirmance of the former judg- 
ment. The record * itſelf, not a tranſcript of 
it, muſt be removed into the ſuperior court, 
as from the common pleas into the king's 
bench. In treating of juriſdictions, I have 
formerly noticed the ſeveral courts appointed 
ſucceſſively to redreſs the errors of inferior 
tribunals, When the * record is ſo removed, 
the plaintiff ought in the ſame term to gn 
the errors. The general aſſignment of error 
is „that by the record it appears, that the 
judgment was given for A. B. (the defendant 
in error) againſt C. D. (the plaintiff in error) 
whereas by the law of the land it ought to have 
been given for the ſaid C. D. againſt the ſaid 
A. B, therefore in that there is manifeſt er- 
ror,” or to the like effect. But there may 
alſo be* a ppecial aſſignment of error, ſtating 
the particulars intended to be relied on ; and 
in either caſe, the adverſe party puts in an 


4 F. N. B. 45. 1 R. A. 752. 2 Saund. 254. See Bunb, 
69. But as to the houſe of lords, ſee Vol. I. 224, 5. 


* Le. VIII. F. N. B. 46. Lut, 854. 
See F. N. B. 45, 
anſwer, 
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anſwer, or joinder in error, in this form, viz. - 
* that there is no error in the record or pro- 
ceedings, or in the giving of judgment.“ If“ 
a former judgment for the plaintiff be affirm- 
ed, co/ts are to be awarded for delay of execu- 
tion : if it be reverſed, the court, who reverſe 
it, ſhall in general give the ſame judgment 
as the inferior court ought at firſt to have 
given. 


When a judgment remains in full force, 
and there is no writ of error depending, the 
plaintiff, who has obtained ſuch judgment, 
may avail himſelf of the benefit of it, by ſuing 
out execution. This is called the end and 
effect of legal judgments. In real actions, 
the execution purſues the form of the judg- 
ment; a writ being awarded to the ſheriff, 
called © habere facias ſciſinam: in ejectment, 
the writ is © habere facias poſſeſſionem.” In 
* perſonal actions there are ſeveral modes of 
ſuing out execution for ſatisfaction of the debt, 
damages and coſts, and directed againſt the 
perſon of the defendant, ſubjecting him to 
impriſonment, or againſt his lands, or per- 


k 2 Saund. 225. 256. 4 Mod. 127, 2 Sal. 401. Vol. I. © 
727, 8. & 1 Vol II. 23. * Vol. II. 43. 


ſonal 
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ſonal effects, or conſolidating ſome of theſe 
different objects, in the ſame proceſs; of all 
which ſir William Blackſtone has diſplayed 
a clear and full account. 


If execution be not ſued out for a year and 
a day after the judgment, it is neceſſary to 
have a ſcire facias, (a judicial writ ſo called) 
requiring the ſheriff to warn the defendant 
to ſhew cauſe, why execution ſhould not be 
had againſt him. The ſcire facias recites the 
cauſe of ſuit, and the former proceedings; 
and“ as the defendant may plead to it, it is in 
the nature of an action. A ſerre facias lies 
of courſe within ſeven years after judgment; 
after that period there muſt be a motion at 
the fide bar, as it is called; but after ten years, 
it muſt be upon motion in court. Where“ 
a plaintiff recovers judgment, and pending a 
writ of error becomes a bankrupt, the aſſign- 
ees ſnould go on with the writ of error in the 
bankrupt's name till judgment, and then 
ſue their ſcire facias. If ' the plaintiff 
or defendant die within a year and a day, 


1 Black. comm. b. iii. c. 26, | 

= 1 Inſt, 290. b. See 1 Durnf, & Eaſt 389. 2 Durnf. & 
Kaft 46. * 2 Sal. 598. 

* 3 Durnf, & Eaſt 463, r 1 R. A. 900. 


there 
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there cannot be execution taken out without 
a ſcire facias, by or againſt the executor or 
adminiſtrator. But if * there be two plain- 
tiffs, and one die after judgment, there ſeems - 
no neceſſity for a ire facias within the year 
and day. The judgment in a ſcire facias may 
be by default, or after an appearance and de- 
fence made, in the ſame manner as in the ori- 


ginal action. 


J have now enumerated the principal inci- 
dents before, at, and after trials by jury, hav- 
ing ſought rather to claſs and diſtribute them 
in a perſpicuous and methodical arrangement, 
according to the order of time, in which they 
arife, than to give a very particular detail of 
ſubjects, of which practical experience and a 
peruſal of the forms at large (a courſe much 
to be recommended) are the propereſt me- 
thods of attaining a perfect knowledge. 


Having thus finiſhed our inquiries into 
the nature of Private Civil Actions, the ſecond 
general head of this part ef our courſe, I ſhall 
next direct your attention to Courts of Equity. 


Novy. 150. 1 Sho. 404. 7 Mad. 68. Mo. 367. 1 Att. 
Pr, K. B. 386, St. 8 & 9 W. III. c. 11. 57. 
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The following lecture will treat of the practi- 
cal proceedings in thoſe courts, and in the re- 
maining lectures of the courſe will be ſelected 
certain ſuits, and cauſes of litigation, adapted 
to thoſe juriſdictions, and tending to diſplay 
the ſyſtem of equitable juriſprudence, eſta- 
bliſhed in this country, 
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PART THE THIRD: 


DIVISION THE THIRD. 
— — 
LECTURE LV. 
Of the practical proceedings in courts of equity. 


HAVE formerly attempted to give a 

hiſtorical account of the eſtabliſhment of 
the equitable juriſdiction in chancery, and to 
mark out, in ſome meaſure, the difference be- 
tween courts of law and equity, as diſtin- 
guiſhed from each other by the juridical con- 
ſtitution of this country. The practical man- 
ner of ſuing'for, and obtaining, relief in courts 
of equity will employ our attention in the pre- 
ſent lecture. In the remaining part of the 
courſe, I ſhall treat of ſome of thoſe ſubjects 


* Let, VI. & VII. 


of 
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of litigation, which are moſt frequently ad- 
duced before theſe tribunals. The two prin- 
cipal courts of equity, the chancery and ex- 
chequer, agree, not only in their ſyſtematic 
principles, but in the general outlines of their 
practice; I ſhall allude to ſome variances, in 
the latter reſpect, between them; but I ſhall 
not pretend minutely to expatiate on matters, 
the knowledge of which muſt be acquired 
by long habit and experience. 


I muſt premiſe, that there are twelve offi- 
cers of diſtinguiſhed rank and high antiquity, 
called maſters in chancery,” (including * the 
maſter of the rolls and the accountant gene- 
ral) and who were, in early times, employed 
in preparing the form of writs, that court 
being ſtiled Mina brevium. They now ad- 
miniſter oaths, take affidavits and acknow- 
ledgments of deeds, and *a recognizance ac- 
knowledged before one of them, certified un- 
der his hand, and duly inrolled, becomes a 
record. But their * chief occupation ariſes 
upon references made to them for liquidating 
accounts, taxing bills of coſts, conſidering 


b Vol. I. 165, 6. n. © St, Weſtm. 2. 13 Ed. I. c. 24. $2 
ot Ws. 334 &c. Pract. reg. ch. 305. 
bills 
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bills and anſwers objected to for ſcandal and 
impertinence, and anſwers excepted to for 
defectiveneſs, receiving propoſals for a ſettle- 
ment in contemplation of,, or ſubſequent to, 
a marriage, determining whether a good title 
can be made to an eſtate, and aſcertaining, for 
the eaſe of the court, other like matters, pro- 
lix perhaps in the inquiry, and which might 
hinder and delay the diſpatch of more diffi- 
cult matters of litigation. On theſe occa- 
fions, they make their certificate or report ; 
which, upon motion, may be confirmed, al- 
tered, ordered to be reviewed, or ſet aſide, by 
the court. The greater part of the buſineſs, 
with which they are converſant in chancery, 
is, in the exchequer, tranſacted by an officer 
called the deputy remembrancer.” But ex- 
ceptions for the defectiveneſs of an anſwer, 
are, according to the practice of the ex- 
chequer, in the firſt inſtance, debated in open 
court. 


The commencement of a ſuit in equity is 
by filing a bill of complaint; which is in the 
form of a petition, directed and addreſſed to 
the lord chancellor, lord keeper, or lords-- 


Prack. reg. ch. 24. 
commiſſioners, 
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commiſſioners, of the great ſeal, by their 
names and titles; and during a vacancy, 
whilſt the ſeal is in the king's hands, © to the 
king's moſt excellent majeſty in his court of 
chancery.” In the exchequer, a bill is di- 
rected to the chancellor and lord chief baron 
of that court, naming them, and the reſt of 
the barons there. 


The parts of a bill in equity are, according 
to chief baron Gilbert *, derived to us from 
the antient civilians. It is uſually * in the 
following form. After the abovementioned 
inſcription or addreſs, it begins with the words, 
« Humbly complaining ſheweth &c,” and 
then fates a narrative of the plaintiff's caſe, 
expreſſing the particular acts injuriouſly done 
or omitted by the defendant, ſuggeſting divers 
pretences as ſet up by him in his vindication, 
and charging that ſuch pretences are void of 
truth and foundation, thus meaning to anti- 
cipate the adverſe allegations, and to obviate 
their force and effect. The defendant is then 
required to anſwer the premiſes upon oath, 


t For. Roman. c. 4.—— The treatiſes of that great man ap- 
pear like original ſketches, and not intended for publication in 
their preſent incorrect ſtate, 

* See Mitf. plead. ch. 41—46. (2 ed.) 


nos 
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not only according to the beſt and utmoſt of 
his knowledge, but alſo of his remembrance, 
information, and belief: and here the ſubſtance 
of all the preceding aſſertions is thrown into 
the ſhape of interrogations. This interrogatory 
part is followed by the prayer ; which uſually 
ſeeks both ſpecific and general relief; viz, that 
certain things, therein expreſſed, may be de- 
creed, and that the plaintiff © may have ſuch 
farther and other relicf as to [the court] ſhall 
ſeem meet and his caſe may require.” 


Whether there is one or more defendants 
ſpecially named, the bill, in general, ſtates * 
combination and confederacy ; which probably 
was originally introduced to raiſe the com- 
paſſion of the court, and to countenance its 
juriſdiction in relieving againſt the extraordi- 
nary hardſhip of conſpired injuſtice and op- 
preſſion. 


By the ſtanding orders of the court, bills 
ought to be framed ſuccinctly, and not filled 
with literal or verboſe recitals ; notwithſtand- 
ing which, they are uſually ſpun out to a 
very needleſs prolixity. 


| See Mitf, plead. ch. 40. (2 ed.) ; 
Vor, III. Bb The 
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The bill muſt make all proper parties, 
. plaintiffs or defendants, to the ſuit. The * 
1 king may ſue in chancery for equity; and ſo 
| | may the chancellor himſelf; but he cannot 
make a decree in his own cauſe. Thus“ the 
lord keeper being a complainant, the maſter 
of the rolls and one of the chief juſtices fate 
for him. For all perſons intereſted are neceſ- 
fary parties to be brought before the court. 
The judicial expoſitions of this rule, are 
very numerous, and not eaſy to be reduced to 
general principles or grounds. 


— — — — — 


| 


The matter of the bill need not be ſet forth 
with that deciſive and categorical certainty, 
which is requiſite in pleadings at common 
law. Thus part of the allegations in the bill 
may be in the disſunctive; for * ſometimes a 
diſcovery of the truth is the complainant's 
principal aim, the reſt following of courſe. 
Indeed a bill may be brought for a diſco- 
very only, ſeeking no further relief in this 
court: and * then it cannot be diſſmiſſed for 


* 1 R. A. 373. 1 Thid. m 1 Vern. 139. 

n See 1 Bro. 101 &c. and n. 303. 3 Wms. 311. n. Mitf, 
plead. ch. 144, 5, 6. (z ed.) 3 Bro. 228. and 229. 

See 1 Vern, 219, 220. 1 Alk. 286. 
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want of proſecution ; but the defendant may 
have an order of court for payment of his 
colts. 


There“ is nothing irregular in a complain- 
ant's bringing a bill with two different a/pe&s, 
or grounds of ſeeking the relief prayed ; that 
if one fail, the other may anſwer the intended 
purpoſe. But if 749 bills be brought againſt 
the ſame defendant for the ſame cauſe, and 
reported ſo to be on a reference to a maſter of 


the court, one of them will be diſmiſſed with 
coſts. 


The decree is to be pronounced ſecundum 
allegata et probata; and therefore it is not 
ſufficient for a plaintiff to give evidence of the 
facts neceſſary to ſupport his caſe, but he 
muſt ſet forth and charge them in his bill; 
that the adverſe party may be appriſed againſt 
what ſuggeſtions he is to prepare his defence. 
But * a charge in general terms, where it is the 
point, on which the merits of the cauſe turn, 
and does not come in collaterally and inciden- 
tally, will warrant the production of evidence 
to particular facts. 

2 2 Atk. 325. Mitf. plead. ch. 39. (2 ed.) 


= Pract. reg. ch. 26, * 2 Atk. 333-340, | 
Bb 2 The 
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The prayer of the bill is what demands 
moſt conſideration and attention. An ac- 
curate ſpecification of the matters to be de- 
creed, in complicated caſes, tho brought 
amicably before the court, requires great diſ- 
cernment and experience. In all ſuits, how- 
ever, ſpecific, as well as general, relief is now 
rarely, if ever, omitted to he prayed: altho 
it has been ſaid, that the bill may pray ge- 
neral relief only, and at the hearing, particu- 
lar redreſs may be ſought, agreeable to the 
caſe ſtated, but not different from it. As if 
the bill be for a rent-charge out of land, the 
plaintiff, at the hearing, cannot drop this de- 
mand, and inſiſt on the land itſelf. So in a 
late” cafe, where a bill was brought for a 
partition, one queſtion was, whether an ac- 
count could be decreed of the rents and profits, 
under the prayer of general relief. The ob- 
jection to it was, that there might be a ſur- 
priſe on defendants, and a decree made of 


The moſt exact delineation of very various and proper 
relief, which ever fell under my obſervation, was in a cauſe of 
Duncombe, an infant, v. Dolben and others, decreed in chan- 
cery T. T. 1790; but the prayer, with a prefatory explanation, 
& too long to be here inſerted. 

* 2 Atk. 3. 141, 2 Mod. 91. 


* Hales v. Farmer in chancery, E. T. 1773. 
matters, 
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matters, to which they had no opportunity of 
preparing a defence. But upon reading ſome 
charges in the bill, which were very full, of 
one of the defendant's being in poſſeſſion of 
the premiſes, and receiving the rents and pro- 
fits, and refuſing to account, the court thought, 
in this caſe, there could be no ſuch ſurpriſe, 
and accordingly decreed an account, On the 
other hand, where ” ſuch ſpecific relief has 
been particularly prayed, as was improper to 
be granted, the cauſe ſtood over, the plaintiff 
paying the coſts of the day, in order that his 
bill might be amended, by ſtriking out or 
correcting the objectionable paſſages. 


A bill may alſo have faults, which a defen- 
dant may object to in the „i fages of the 
cauſe, For if it contain matter criminal and 
ſeandalous, or not pertinent to the ſubje& of 
litigation, ſuch parts, on a reference to a maſ- 
ter of the court, will be expunged, with coſts 
to the party grieved. Nothing relevant to 
the merits can well be deemed ſcandalous, any 
more than impertinent. If a“ bill be reported 
ſcandalous, it muſt be impertinent of courſe 
and neceſſity. But it is very obvious, that it 


* 2 Atk. 3 s 2 Vez. 24. y Ibid. 
Bb 3 n 
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may be impertinent, without containing mat- 
ter of ſcandal. A * bill cannot be referred 
for impertinence, after the defendant has an- 
ſwered, or ſubmitted to anſwer : but for ſcan- 
dal it may be referred at any time. 


Theſe conſiderations may remind us of the 
power of amending * the bill; which may be 
done by motion, and order of court, repeat- 
ed y, and both in the allegations, and in the 
prayer of relief, But * after the time for 
breaking open the ſeal of the depoſitions, 
(which is called paſſing publication it is too 
late for the plaintiff to amend his bill, with- 
out withdrawing his replication, throwing 
his cauſe back to ſuch former ſtage of it. 
And after the cauſe is ſet down for hearing, 
the only allowable kind of amendment, that 
can then be made, is by adding new and 
proper parties; new charges cannot be in- 


| s 2 Vez. 24. and 631. Bunb. 304. 

| See 2 Ark. 123. 218. The amended bill then becomes 
the bill before the court. But new proceſs does not ifſue, unleſs 
the plaintiff requires, as he uſually does, a farther anſwer to the 
amended bill, Yet the defendant may anſwer it, tho not re- 
| quired ſo to do, if his intereſt be affected (2 Bro. 619.) If the 
| amendments, in any one place, do not amount to two chancery 
| | ſheets, (viz. of ninety words each) they may be inſerted 
without ingroſſing the bill anew, in order to ſave expence. 


d : Atk. 51. © 3 Atk. 371, 
troduced, 
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troduced, or a material fact put in iſſue, at 
this ſtage of the cauſe; that is to ſay, with- 
out a ſpecial caſe laid before the court in 
ſupport of ſuch application. 


It is a rule alſo, that * matter, ſubſequent 
to the original bill, cannot come in by way of 
amendment: but the complainant muſt file a 
ſupplemental bill, as it is called, making the 
ſame parties defendants, as were ſo in the 
former ſtage of the ſuit. On the other hand, 
matter, prior to the filing of the original bill, 
is not properly ſupplemental. It ſhould be 
conſolidated with the other matters in the 
form of an amended bill. 


It is frequent for a defendant to become a 
plaintiff in his turn by filing @ * croſs bill, 
ſeeking diſcovery, or diſcovery and relief, 
Such * croſs bill may merely reſiſt the claims 
of the original plaintiff; or it may raiſe new 
and adverſe claims, eſſential to a full and 
equitable determination of the matters in con- 
troverſy, 


The nature of bills of interplcader is beſt 


4 1 Atk. 291. 3 Atk. 217. See Moſel. 382, 
f Mitf. plead, ch. 75, 76. (2 ed.) 
| Bb 4 Conceived 
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conceived by examples. If * two perſons, for 
inſtance, claim rent from the ſame tenant, he 
may exhibit this kind of bill, praying that 
ſuch claimants may znterplead for aſcertaining 
the right in queſtion, bring his rent into 
court, and thus provide for his own ſecurity. 
It is the ſame of any other debt or duty, 
where the rightful owner of two claimants is 
unknown ; as if two perſons inſiſt on different 
titles, by will or otherwiſe, to the money ſe- 
cured by a mortgage, the mortgagor or his 
heir, willing to redeem, may pray, that they 
may interplead. Bills of interpleader muſt 
be accompanied with an affidavit, that the 
plaintiff does not collude with any of the other 
parties; the want of which affidavit is ground 
of demurrer. 


A certiorari bill is ſuch whereby a ſpecial 
writ of certiorari is prayed for removing a 
cauſe from an inferior court, by reaſon of 
ſome ſtated incompetency or injuſtice; and 


E Pract. reg. ch. 38, 39. 

k 1 Eq. ca. abr. 80. marg. Bunb. 404. See Gilb. For. Ro- 
man. c. 4; where a croſs bill is compared to the reconventio, and 
à bill of interpleader to the tertius interweniens, of the civilians : 
but neither the character nor the inſtances, there adduced, of 
bills of interpleader, exactly correſpond with the common de- 
ſcription of them. (Mitf. plead. ch. 32. 2 ed.) 

i Mitf, plead. ch. 126. (2 ed.) See 1 Vez. 248. 

* Mitf. plead. ch. 49, 50. (2 ed.) 
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it is proceeded on in the court of chancery as 
an original bill. 


Other bills are ſpoken of by different deno- 
minations, according to their different quali- 
ties. Thus we hear of injunction bills, (of 
which I ſhall ſpeak in the next lecture) of 
bills quia timet, of bills of peace, as to prevent 
a multiplicity of ſuits, or the like, and of 
bills to perpetuate the teſtimony of witneſſes. 


If a ſuit be abated by the death of the par- 
ties, or by the marriage of a female plaintiff, 
(for it is otherwiſe where a female defen- 
dant marries) it is neceſſary to file a bill of re- 
vrvor by, or againſt, the heir, or perſonal 
repreſentative of the deceaſed, or by the huſ- 
band of the plaintiff ſo marrying during the 
litigation. The ſtatute 8 and 9g W. III. c. 
11. § 7. ſeems to ſpeak only of action s at law. 
But” by conſtruction, that act may : ilſo pre- 
vent the abatement of a ſuit in equit p, by the 
death of a defendant, provided the ſubject 
matter of the bill be not thereb / affected. 
Where likewiſe a“ bill is brought loy huſband 

1 But the name of the huſband and wife mv iſt be entered in 
the ſuit, (1 Vez. 182 ; ſee Mitf. plead. ch. 5&, n. 2 ed.) 

® 1 Atk. 291. * 3 Atk. 726. 

and 


_ - — — j —— — 
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and wife for a demand in her right, and the 
huſband dies, the ſuit does not abate. An 
heir or perſonal repreſentative are the parties 
regularly intitled to revive a ſuit. A bill of 
revivor, ſtrictly ſo called, cannot be brought 
by, or againſt, an aſſignee, purchaſer, or de- 
viſee, for want of privity, as it is technically 
expreſſed: but there may be filed an original 
bill in the nature of a bill of revivor. And if 
"a plaintiff become a lunatic, a ſupplemental 
bill may be filed in the joint names of the 
lunatic himſelf, and of the committee of his 
eſtate, in order to anſwer the ſame purpoſe as 
a bill of revivor, in procuring the benefit of 
the former proceedings. In? one inſtance 
only, a defendant may revive a ſuit, viz. 


* It was ſo done in Brown and another v. Clark and others, 
in chance ry; the ſupplemental bill filed 2 1ſt April 1787, ſigned 
by a very eminent draftſman, was brought in the joint names 
of the lun tic by the committee of his perſon and eſtate, and 
alſo of the committee ; and it ſtated the former proceedings as 
of record, and then ſtated, by way of ſupplement, the commiſ- 
ſion, inquizicion, and grant of the cuſtody of the lunatic's eſtate, 
and that thi: co-plaintiffs or the committee were intitled to the 
benefit of the ſuit &c. and to have the ſame decree as the luna- 
tic might alone have had, in caſe he had not become a lunatic ; 
and the bill p.rayed accordingly, and alſo general relief, with ſub- 
penas to anſwer, the lunacy having happened before the anſwers 
were come in; but nothing of abatement or revivor. [ have 
Rated this matter of form, becauſe it is to be hoped the unhappy 
occaſions of it rarely occur, and conſequently are not matters of 
ordinary experience, 

» 3 Atk. 694. 


where 
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where there has been a decree for an account 
becauſe in that caſe he is conſidered as an ac- 
tor. If a plaintiff, after an interval of many 
years, file a bill of revivor, it 1s liable to be 
diſmiſſed. But where he is at liberty ſo to 
do, he may either file ſuch bill of revivor or 
an original bill at his election. A bill of re- 
vivor muſt purſue the original bill, briefly 
ſtating it, and the proceedings had thereon. 
And a' ſuit cannot be partially revived, but 
the anſwer, and all former proceedings, are 
to ſtand revived, 


I ſhall here laſtly mention lille of review, 
which* have been, but improperly, com- 
pared to writs of error at common law. 
There are" two ſorts of bills of review, one 
founded on ſuppoſed error appearing in the 
decree itſelf, the other on new ſupplemental 
matter ariſing after the decree, or new proof, 
which could not be uſed at the hearing; and 
it muſt be ſhewn, that ſuch new matter or 
proof is material or relevant in the cauſe. If 


4 2 Ch, ca. 216, r 1 Vern. 463. 
* Prat, reg. ch. 45+ t 1 R. A. 382. 
* 2 Atk. 178, 53% 3 Atk. 35. 1 Vez. 430. (See 
2 Wms. 284 and n. 1. ibid. 4 ed.) 
a decree 
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a ” decree be inrolled, there can neither be a 
rehearing, nor relief on a new original bill, 
and the only remedy is by bill of review. 
And“ yet a bill may be brought in the nature 
of a bill of review before the inrollment of the 
decree, by leave of the court, for the purpoſe of 
introducing the ſupplemental matter ; but the 
merits of the decree are inveſtigated on a pe- 
tition of rehearing. On a bill * of review, not 
being of the ſupplemental kind; no objection 
can be raiſed to the decree, that is not ex- 
preſsly aſſigned for error. The laſt rule, 
which I ſhall mention on this head, is, that“ 
a ſecond bill of review will not be allowed. 


I have before ſaid, that the commencement 
of a ſuit in equity is by filing a bill of com- 
plaint, becauſe, by the ſtatute * for the amend- 
ment of the law, no ſubpena (which is a writ 

prayed by the bill, and the ordinary proceſs 
to compel the defendant to appear and an/wer } 
is to iſſue till after the bill is filed with the 
proper officer of the reſpective courts of equity. 


v 3 Wms. 371, 2; and ſee ibid. n. 1 (4 ed.) 
v 2 Atk. 178. Mitf. plead. ch. 82. ( ed.) 
* 4 Vin. abr. 414. 
y 2 Ch. ca. 133. 1 Vern. 135. 417. 441. 
4 A. c. 16. 5 22, 
The 
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The ſame ſtatute intitles defendants to full 
coſts where bills in equity are diſmiſſed, either 
by plaintiffs themſelves, or for want of proſecu- 
tion. If a lord of parliament be defendant, he 
is not to be ſerved with a ſubpena; in the 
room whereof, a letter miffive ſigned by the 
chancellor is brought to him, requiring him 
to appear and anſwer : and where the attorney 
general is a defendant, in order to ſuſtain any 
rights of the crown, the bills prays, that he, 
being attended with a copy of the bill, may 
appear and put in his anſwer thereto, 


But a defendant may demur, or plead, az 


well as anſwer. 


I. Want® of ſufficient parties is cauſe of 
demurrer, (unleſs* the bill is merely for a diſ- 
covery) tho the defendant may alſo take ad- 
vantage of it at the hearing. A defendant 
may demur alſo, where a plaintiff does not 
in his bill intitle himſelf to the thing de- 
manded : as if a huſband ſue alone in his 
wife's right in caſes where ſhe ought to be a 
party. That indiſcrimate expreſſion of © want 
of equity ſeems to include various cauſes of 


823. d 3 Wms. 331 Kc. 2 Atk. 510, 
© Mitf, plead, ch. 163. (2 ed.) * 1 Ch. ca. 41. 


demurrer, 
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demurrer, if they were to be ſpecifically enu- 
merated. Originally the * expreſſion of a © ge- 
neral demurrer meant the ſame in equity as at 
law, viz. where no cauſe was alleged; and 
ſuch were not allowed in practice. But now 
this indefinite and comprehenſive cauſe of 
demurring, viz. that the bill contains no 
equity, gives the denomination of general de- 
murrers in theſe courts. For, in equity 
alſo, the cauſes of demurring are ſometimes 
more diſtinctly particulariſed. The more ge- 
neral form imports, that the plaintiff's remedy, 
if any, is wholly at common law. And* if a 
bill pray relief as well as a diſcovery, where 
the plaintiff is intitled in equity to a diſcovery 
only, a general demurrer will be allowed. 
But I do not apprehend it to be any cauſe of 
demurrer, that ſome redreſs might be ſought 
by action, if it were not attainable with the 
ſame certainty and eaſe, and in the ſame degree. 
Many accounts, for inſtance, have been decreed 
to be taken in equity, which might, eſpecially 
after a diſcovery, have been ſettled before au- 
ditors at common law. But the plaintiff be- 
ing intitled to a diſcovery, the abſurd circuity 


© Prat. reg. ch. 133. | 

f 2 Bro. 319. Charles v. Tayſum, in the exchequer, 28th 
July 1791. acc. . 

18 
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is obvious of remitting him to a different tri- 
bunal. Thus alſo, where“ a curious piece of 
antiquity, being a filver altar with a Greek 
dedication to Hercules, was found in a manor 
in Northumberland, on a bill brought to have 
it reſtored undefaced, it was not thought ſuf- 
ficient to allege, that the plain tiff might 
pelſibly recover the ſpecific thing in an action 
of detinue, and the demurrer was overruled. 
But demurrers are ſometimes calculated to 
avoid a diſcovery. Thus they are con- 
ſtantly allowed to ſo much of a hill as ſeeks 
a diſcovery of things, which might ſubject the 
defendant to legal puniſhment or forfeiture: 
If * a demurrer be allowed, it puts an end to 
the litigation, or to ſo much of the ſuit as the 
demurrer extends to: but if it be * overruled, 
the defendant may inſiſt on the fame thing 
in his anſwer: in which it differs from a de- 
murrer at law, where it is a concluſive bar. 


2. A demurrer in equity differs alſo from a 
plea in equity; for" the latter may be allowed 
in part, and overruled in part ; but of the 


© 3 Wms. 390, 1. hk See ant. 105. 
© 1 Atk. 450. 2 Atk. 387. 
* Mitf. plead. ch. 14, 15. (2 ed.) 
1 2 Atk, 284 ® Ibid, 
former 
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former it is otherwiſe. It" is! more regular 
and formal to inſiſt upon an objection to the 
court's want of juriſdiction, by way of plea 
than of demurrer. Anꝰ objection from length 
and lapſe of time is not proper matter for a 
demurrer, but for a plea. The defendant 
may by plea take advantage of the ſtatute of 
limitations”, where the cauſe of ſait aroſe 
above fix years ago; or of the ſtatute of 
frauds, where the bill ſeeks performance of 
an agreement by parol, which, according to 
that law, ought to have been in writing. 
The * latter ſtatute may be pleaded as well 
In bar to a diſcovery of the agreement, as to 
the relief ſought. But* in pleading the ſta- 
tute of limitations, that there was once a ſub- 
fiſting debt, and the time, when it accrued, 
muſt be divulged; tho relief indeed is barred 
by lapſe of time. And* if in the caſe of an 
agreement, part performance be alleged, or 


® 1 Atk. 544. * 2 Vez. 10g. 
P 21 J. I. c. 16. 4 29 C. II. c. 3. 
6 Bro. ca. parl. 43 &c. 2 Bro. 559 Kc. 2 Atk. 51. 


1 i Vern. 472, 3. 2 Bro. 559, 560. 

u 3 Wms. 143 Kc. 3 Atk. 558. Str. 236 23 like 
manner, if the defendant plead, that he is a bond fide purchaſer 
for a valuable conſideration, and particular inftanccs of fraud be 
alleged in the bill, they muſt be noticed by way of anſwer, 
that the plaintiff may have liberty to except, it is not ſufficient to 


deny them in the plea. (1 Vern, 185.) : 
4 it 
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if, in either caſe, particular inſtances of fraud 
be ſuggeſted, theſe matters, it ſeems, muſt 
be anſwered. . It is no plea, that an action 
at law is depending ; for till the defendant has 
anſwered, the plaintiff is not bound to make 
his election, in what court he will proceed. 
But, it ſeems”, a defendant may plead a ſuit 
depending in another court of equity, So, 
under certain regulations, he may plead a 
former account ſtated; or a former decree 
inrolled. 


Several things, which may be the ſubject 
of a demurrer, may alſo afford matter for a 
plea. Indeed where a bill was brought to 
redeem a mortgage, and the defendant pleaded 
poſſeſſion for thirty years, the plea was al- 
lowed, tho it was ſaid, it would have been 
otherwiſe in caſe of a demurrer. But pleas and 
demurrers in equity have a very cloſe affinity. 
The original and preſent diſtinction ſeems to 
be, that pleas ſet forth ſome ſpecial mat- 
ter as coming from the defendant, demurrers 
rely on the inſufficiency of the plaintiff's own 

* 3 Wms. 90. Y 3 Atk. 589. 


* Mitf. plead. ch. 208. (z ed.) 
* 3 Atk. 626, 7; and ſee 1 Vern, 310. 


d 3 Atk. 225, 6. | 
vol. III. | Cc | ſhewing, 
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ſhewing, by reaſon of ſome impropriety or 
omiſſion therein. Demurrers therefore are 
put in without oath ; but*© the defendant is 
fworn to the truth of his plea, except * pleas 
of matter of record, or quaſi of record, and 
ſuch pleas as go to the juriſdiction of the court, 
or in diſability of the parties, analogous to di- 
latory pleas at common law. The proceed- 
ings on both are much the ſame. It is ſaid 
in a book of authority *, that if, upon argu- 
ment, a plea or demurrer be allowed, the bill 
is diſmiſſed; and the plaintiff pays coſts. 
This is true of a demurrer. But* tho a plea 
be allowed, the bill is not out of court ; the 
plaintiff may reply to the truth of the plea, and 
put the defendant on proving it. If* on the 
contrary a plea or demurrer be overruled, 
the defendant muſt pay coſts, and put in his 
anſwer, if he have not already ſo done; where- 
upon the cauſe proceeds. If a plea be over- 
ruled, it is frequently permitted to ſtand for 
an anſwer with. liberty to except, Some- 
times the benefit of a plea is ſaved till the 
hearing ; and ſometimes a defendant, in his 


© 2 Ch. ca. 208. 
* Mitf, plead. ch. 239. (z ed.) 1 Ch. ea. 237. 
© PraQt. reg. ch. 133, 4. 
1 Gilb. eq. rep. 184. 3 Atk. 226, 
5 Prad. reg. ch. 133. 284. 
N anſwer, 
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anſwer, inſiſts on the ſame matter as might 
have been the ſubject of a plea, praying he 
may have the fame benefit of it, as if he had 
pleaded it in bar. 


When a defendant prays time to * anſwer, 
the order appoints the ſpecified time, © to 
plead, anſwer, or demur, not demurring 
alone.” An* anſwer to part, and a demurrer 
to part, of the bill is not a compliance with 
ſuch order: but it is otherwiſe of a plea : and 
after ſuch order, on a ſpecial application, leave 
might be given to demur. The common 
courſe is to allow firſt ſix weeks to anſwer, 
then a month, and then three weeks, when 
the defendants live in the country, and it 1s 
thought adviſable to make three ſeveral ap- 
plications for this purpoſe. Anſwers, (except 
when taken in the country by commiſſion) as 
well as bills, pleas and demurrers ate to be 


d The court will order the plaintiff to give ſecurity for colts, 
when it appears (3 Bro. 371.) that he reſides abroad; Aliter if 
the defendant have anſwered, which is a waiver. In a caſe 
anon, M. T. 1771, the plaintiff had excepted to the anſwet, and 
the defendant's counſel was ready to give it up, and urged that 
it was no anſwer, offering to produce the maſter's certificate al- 
lowing the exceptions. But the maſter of the rolls refuſed the 
motion; for it is an anſwer guoad this purpoſe, 

A foreigner may put in an anſwer in his own language; but 
a ſworn tranſlation muſt be filed with it. (3 Bro. 263.) 

See Mitf. plead, ch. 170« (2 ed.) Þ 2 Bro, 214 and n. 


Cc2 ſigned 
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ſigned by counſel. An anſwer ' may be re- 
ferred, in the ſame manner as a bill, for ſcan- 
dal and impertinence. But the moſt frequent 
objection to anſwers is for their defectiveneſs- 
as not anſwering the bill; and thereupon the 
courſe 1s to file exceptions, ſpecifying the par- 
ticulars, which the defendant has omitted to 
anſwer. 


The practice on exceptions differs in the 
courts of chancery and exchequer. In the 
former juriſdiction, they are referred to a maſ- 
ter of the court, before whom all the excep- 
tions are argued, and ſome may be allowed, 
ſome overruled, and ſome partly admitted; 


1 In the exchequer M. T. 1772, De Caſtro and others, v. Da 
Coſta and others. The plaintiffs had referred the anſwers of two 
of the defendants for impertinence, which were reported imper- 
tinent, and now the time for filing exceptions to thoſe anſwers 

being elapſed, the plaintiffs had obtained the common order for 
filing exceptions, nunc pro tunc. The defendants gave notice of 
moving to diſcharge this order ; for that after a reference for 
impertinence, it was too late to file exceptions; and a late caſe 
was mentioned, of Read v. Arthur, where the court was ſaid to 
have compelled the plaintiffs to make an election, whether 
they would proceed on the reference, or on the exceptions. [ Sea 
gu.) By the court, clearly and unanimouſly, the plaintiffs are 
 Intitled to file exceptions. An anſwer may be both impertinent 
and inſufficient. Mr. Baron Perrott ; when it is referred for 
impertinence, it is not received as an anſwer. Therefore aſter 
' the reference is the time for exceptions. Pending the refer- 
ence, you cannot except. (Mr. Skynner and myſelf for the 


' plaintiffs, Mr. Perryn and Mr. Chambers for the defendants.) 
| | fos 
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for which laſt conſideration, it is expedient to 
make each diſtinct exception ſimple and con- 
ciſe. The maſter's report may be confirmed 
or varied by the court. But in the exchequer, 
the exceptions are, in the firſt inſtance, argued 
in open court, Till within a late period, ano- 
ther variance ſubſiſted between the courts. 
For“ in the exchequer, as ſoon as the defen- 
dant was found to have put in a defective an- 
ſwer in any particular, the courſe was to 
deſiſt from farther inquiry touching the re- 
maining exceptions, which were taken as 
allowed. But this practice has recently been 
altered, and no exceptions are now allowed in 


that court, but upon argument. 


If a" defendant put in a demurrer or plea 
to part of a bill, and an infufficient anſwer to 
the reſidue, the plaintiff cannot except, till 
the demurrer or plea has been argued. Ano- 
ther reſtriction on filing exceptions is this; a 
plaintiff cannot amend his bill after the 
coming in of the defendant's anſwer, and 
then, by exceptions, ſay, that the anſwer to 
the original bill was defective. Obtaining an 
order to amend before exceptions filed is an 


= 6 Bro, ca. parl. 506. and n. 
v Wms. 326, 7. anden. 1 Vern. 344. 
C C 3 f admiſſion, 
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admiſſion, that the original bill was fully an- 
ſwered. So that, in ſuch caſe, the exceptions 
taken muſt be founded on the amended, and 
not on the original, parts of the bill. 


In arguing exceptions, it is not neceſſary to 
penetrate yery far into the equity or ſubſtan- 
tial merits appearing on the face of the bill. 
For * generally, if the defendant have ſub- 
mitted to anſwer, he muſt anſwer fully. But 
the nature of the cauſe, and the relevancy of 
the exception, ſhould be, in ſome meaſure, 
diſplayed. A defendant is not bound to an- 
ſwer an interrogatory, that is not grounded on 
ſome charge or aſſertion in the bill. But 
where he i bound to anſwer, a general affirma- 
tion or negation, or as to his knowledge, 
will not always avail. For he muſt anſwer, 
if he be ſo interrogated, particularly, and alſo 
as to his remembrance, information and be- 


lief. 


As an anſwer is taken upon oath” before a 
maſter in chancery or commiſſioners autho- 
riſed for that purpoſe, an order to amend it 


Bunt ſee 2 Bro. 252 and 332 &c, 

P Anſwers in amicable cauſes, are ſometimes put in without 
oath by the plaintiff 's conſent, or on his motion, which latter 
mode is leſs expenſive, | 

_ 1; cannot 
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cannot be obtained with the ſame eaſe as in 
the caſe of a bill. The“ moſt common in- 
ſtances of amending anſwers are where, 
through inadvertency, a defendant has miſ- 
taken a fact or a date; there the court will 
give leave to amend ſuch particulars. But 
where a defendant referred to marriage arti- 
cles executed in Spain, which reference made 
it incumbent on her to produce them, and 
the cuſtom of Spain being to depoſit articles 
and other deeds in places appointed for that 
purpole, ſo that an authenticated copy was all 
that could be had, the court gave her liberty 
to amend her anſwer by ſetting forth the cuſ- 
tom of that kingdom with regard to the depo- 
ſiting of deeds ; which was the inſertion o& 2 pl 
new fact, 


The anſwer of a lord of parliament is put in 
without oath, on * proteſtation of honor only, 
but is taken before a maſter of the court or 
commiſſioners, like that of an inferior per- 
ſon. And if a peer be to make an affidavit, 
to anſwer interrogatories, (not by way of an- 


* Bunb. 186. See 2 Wms. 427, and n. 1. (4 ed.) 

r 2 Atk. 294, 5. 

* And it may be taken by conſent and motion, without pro- 
teſtation of honor, as that of an inferior * without oath. 
i 3 Wms. 146. 
Cc 4 ſwer 
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ſwer to the bill) or to be examined as a wit- 
neſs, he muſt be ſworn, 


When the anſwer is come in, and appears 
ſufficient, the plaintiff ſhould be adviſed, whe- 
ther he can properly proceed to a hearing of 
the cauſe on the bill and anſwer only, with- 
out other proof than the diſcovery made by 
the defendant, and can obtain that relief, 
which is the object of the ſuit. In" ſuch 
caſe, the anſwer will, at the hearing, be ad- 
mitted true in every point. If the plaintiff 
mean to conteſt the facts in the anſwer, he 
muſt file a replication, in a general and ſuc- 
cin& form, averring and affirming the bill to 
be true. Likewiſe * if the defendant by his 
anſwer ſwear, „he believes and hopes to 
prove, that the plaintiff is ſatisfied his de- 
mand,” or the like, and the cauſe be heard on 
bill and anſwer, the bill is liable to be diſ- 
miſſed: for the plaintiff ought to have replied, 
otherwiſe the defendant is precluded from ad- 
ducing his proffered evidence: however“ a 
cauſe ſo circumſtanced ſtood over, and the 
plaintiff had leave to reply on payment of coſts. 
To the plaintiff's replication the defendant is 
to rejoin, and thus the cauſe is at iflue; tho 


v Prat, reg. ch. 316. Y 2 Com. dig. 64. 2 Vern, 140. 
« ; i : ; it 
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it has formerly been ſaid”, that the pleadings 
may extend farther, to a ſurrejoinder and re- 
butter, as at common law ; which muſt have 
been when ſpecial replications were in uſe. 


The next thing is the examimation of wit- 
neſſes, as to whoſe admiſſibility ” the rules are 
the ſame as at law. For this purpoſe, a cam- 
miſſion is applied for, and interrogatories are 
prepared, ſigned by counſel, tending either 
to prove particular facts, or the authenticity 
of ſuch written evidence and exhibits as may 
be available in the cauſe. A day is then 
fixed (which may afterwards, on motion, 
be enlarged) for paſſing publication ; which 
(as above intimated) gives the liberty of in- 
ſpecting and copying the depoſitions. But 
I have before had occaſion to obſerve *, that 
the plaintiff cannot obtain a decree on the 
teſtimony of one witneſs only, if the caſe 
ſtated in the bill be directly negatived by the 
defendant's anſwer. 


The next thing is to ſet down the cauſe for 
hearing, unleſs the bill is brought only to 
perpetuate teſtimony. For* if, in that caſe, 


* Pract. reg, ch, 314- Y 2 Atk. 48. 
7 Ant. 297. * 2 Wms. 162, 3, 
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the cauſe be ſet down for hearing, the bill will 
be diſmiſſed; yet, notwithſtanding ſuch diſ- 
miſſion, the depoſitions may be uſed at law. 
Other cauſes come on to be heard either in their 
turn, or on days ſpecially appointed, when the 
allegata et probata, the pleadings and the evi- 
dence, are argued upon by the advocates, and 
judged of by the court, as the foundations of its 
decrees, Decrees in theſe courts, as we 
have formerly ſeen, are not made on merediſcre- 
tionary principles, according to the arbitrament 
of the preſent judges, but are built on that ſci- 
entific equity, which is authoriſed by prece- 
dents and the wiſdom of ſucceſſive experience, 
and which never ventures to contravene the 
fundamental maxims of the law. A great 
characteriſtic of theſe juriſdictions is that they 
act upon the perſon, decreeing men to do, and 
permit to be done, what juſtice requires, 
Therefore* where a party is within, and amened 
to, the juriſdiction of the chancery, and the 
cauſe of ſuit ariſes out of the juriſdiction, as 
in Scotland, Ireland, or the Weſt India iſlands, 
that court may compel the party to do equity 
by its decrees. The court of chancery ſends 
commiſſions for the examination of witneſſes 


> Vol. I. 202. © Vol. I. 207. 
* 1 Atk. 544 3 Atk, 588, 1 Vern, 75 &c. 135+ 
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into every region of the world. But it* cannot 
directly act upon real eſtate, lying out of its 
juriſdiction. Thus“ it cannot award a com- 
miſſion to make partition of lands in Ireland. 
And tho it was formerly thought*, that the 
chancery might iſſue a ſequeſtration ® into Ire- 
land, yet it * was made the foundation of that 
doctrine, that the courts of juſtice here have 
a ſuperintendent juriſdiction over thoſe in Ire- 
land, which * foundation is now ſubverted. 
Accordingly * a ſequeſtration to the planta- 
tions muſt iſſue by authority of the king in 
council, where alone an appeal lies from thoſe 
territorial tribunals. But the chancery will 
(or at leaſt * would before the late ſtatute ® for 
recogniſing the final juriſdiction in Ireland) 
appoint a receiver of eſtates in that kingdom; 
who was however to give ſecurity to account 
before a maſter of the court of chancery 
there. 


© x Vez. 454. 

f 2 Ch. ca. 214. © 1 Vern, 75 &c. 135. 2 Wms. 261, 2. 

k That is an authority or power to certain commiſſioners or | 
ſequeſtrators, to ſeiſe into their hands the defendant's real and 
perſonal eſtate, and to receive and ſequeſter the rents and profits 
of his real eſtate, until he ſhall have anſwered the plaintiff's 
bill, or done ſome other matter ordered by the court. (1 Harr, 
ch. 308. ed. 1767.) 

i 2 Wms. 262. * Vol. I. 236. 1 2 Wms. 262. 

Mm Ker v. Ker, in chancery, M. y 12 G. III. 

} 22 G, III. c. 53. : 
| When 
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When a decree is drawn up, and before it 
is inrolled, the court of chancery will, upon 


_ petition ſigned by two counſel, grant a re- 


hearing ; which * ſhould be applied for with- 
in fix months, But“ the court will not con- 
ſider itſelf as bound by a greater lapſe of time 
not to grant a rehearing, where there is a clear 
diſcovery of any miſtake, or of ſome important 
point not attended to at the original hearing. 
The“ court has alſo ordered a rehearing, tho 
the parties had agreed to ſubmit to fuch decree 
as the court ſhould make in the cauſe, provided 
it ſhould be on the merits, and not on any miſ- 
take in the pleadings; and that neither party 
ſhould bring an appeal. But the court will 
not ſet aſide a decree made by conſent. 


Having thus far ſpoken of the ordinary 


* courſe of proceedings in courts of equity to the 


time of a final decree, I ſhall, in the remaining 
lectures, treat of certain ſuits more peculiarly 
appropriated to thoſe tribunals, beginning 
with injunction cauſes, as being certainly one 
of the moſt antient branches of equitable juriſ- 
diction as eſtabliſhed in this country. 


* PraRt. reg. ch. 311. Bunb. 309. See Bunb. 142, 3. 


Vernon v. Wells, in chancery, E. T. 13 G. III. 52 &? 
13 Wms. 242, 3. r 2 Ven. 488. * Ant. 32. 


LECTURE 


397 1 


LECTURE LuI. 


Of Tijunction Cauſes. 


* E approaching concluſion of this 
| courſe of lectures prevents me from 
diſcuſſing many of the occaſions of inſtituting 
ſuits in equity. I propoſe therefore to con- 
fine myſelf to certain ſubjects of litigation, 
which are peculiarly adapted to theſe juriſ- 
dictions, treating firſt of the granting of in- 
junctions, ſecondly of the performance or re- 
ſending of agreements, and laſtly of teſtamentary 
cauſes; — ſelecting theſe topics, by way of 
opening @ proſpect, rather than of taking « 
ſurvey, of equitable juriſdiction. 


Vijunction cauſes are thoſe, in which the 
bill * prays, beſides the writ of ſubpena to 
compel the defendant to appear and anſwer, 
a writ alſo of injunction, inhibiting him from 
ſuing the complainant at common law, or 
laying him under ſome other ſpecial reſtraint. 
For generally it is requiſite, that he, who 


* For it muſt be ſpecially pray ed, and is not grantable under 
the prayer of general relief. (Ambl, 70.) 


22 Toth. 35. 1 Vern. 156. 
ſeeks 
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ſeeks an injunction. ſhould have a bill filed in 
court at the time. Vet in cafes ſpecially 
circumſtanced, this has been diſpenſed with. 


It appears by the yearbooks, that in the 
reigns of Henry the ſixth and Edward the 
fourth, the court of king's bench paid little 
attention to injunctions. And the iſſuing of 
injunctions to ſtay proceedings at law, tho 
before judgment, is made an article of im- 
peachment againſt cardinal Wolſey. But 
there are precedents, before his time, of 
giving relief in chancery even after judgments 
at law. And the injunction practice is eſta- 
bliſhed as well by antient and conſtant uſage, 
as by the reſult of that memorable reference 
in James the firſt's reign, ſpoken of in my 
ſixth lecture. 


The two more uſual. kinds of injunction 
are for the purpoſes of inhibiting the commiſſion 
of waſte, or of flaying proceedings at law; in 
which caſes the © ſtatute for the amendment of 


© 2 Vern, 401. 1 Eq. ca. abr. 285. 

4 4 Inſt. 92. See Jur. Ch. vind, at the end of 1 Ch. 
rep. 40. | 

© Jur, ch. 38, Vol. I. 186, 4 A. c. 16. $ 22 
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the law allows the ſubpena to iſſue before the 
bill is filed. 


I. I ſhall firſt ſpeak of injunctions for fay- 
mg waſte. By the common law a prohibi- 
tion went out of chancery againſt tenant by 
the curteſy, in dower, or as guardian, at the 
prayer of him, who had the inheritance, to 
inhibit waſte, before it was begun to be com- 
mitted, In conformity to this practice, but 
more general in extent, is the modern uſage 
of inhibiting waſte, on a bill filed for that 
purpoſe. It may therefore be inquired, who 
is intitled to ſuch injunction. 


This remedy then lies, not only where an 
action of waſte might be brought, but in 
many caſes where the party could not be ſued 
at law. Thus, it ſeems', a mere truſtee may 
be. reſtrained in equity from committing 
waſte, tho he has a legal eſtate of inberitance. 
So alſo* may a tenant in tail after poſſibility 
of iſſue extinct, at leaſt from committing 
extravagant and malicious waſte. If there be 


d 2 Inſt. 299. i 2 Toth. 37, 38. 2 Ch. ca. 32. 
E 2 Freem. 53. 278. 1 Eg. ca. abr. 4c. 2 Sho. 6g, 


an 
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an eſtate for life, remainder for life, remain- 
der in fee, ſo that no action of waſte can be 
maintained, here alſo relief may be obtained 
in equity. The“ reaſonableneſs and neceſſity 
of interpoſing in this caſe is ſaid to have been 
perceived ſo early as the reign of Richard the 
ſecond; and that by advice of the judges an 
injunction was accordingly granted in chan- 
cery. A bill to obtain an injunction againſt 
the commiſſion of waſte may likewiſe be filed 
on behalf of an infant in ventre ſa mere. The 
court of chancery will interfere, in preventing 
unreaſonable waſte, on behalf even* of perſons 
intitled only to contingent and executory eſtates 
of inheritance. Indeed where * trees have 
been cut down by a mere tenant for life, the 
property or value of them was adjudged to 
him, who, at the time of the felling, had the 
next immediate veſted eſtate of inheritance, 
both in the king's bench and the chancery. 
But“ where the tenant in poſſeſſion agreed 
colluſively with the remainder:man, intitled 
to the next veſted eſtate of inheritance, to cut 


1 1 Inſt. 218. b. 13 ed. n. 2. n Mo. 554+ Ant. 32. 


2 Vern. 711. 1 Vez. 555. 

* x Eq. ca. abr. 400. 1 Vez. 555, 

2 R. A. 119. 2 Wms. 249, * 1 Ve. 524+ 546. 
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down timber and divide the profits, the 
chancery decreed reſtitution for the benefit of 
a © ſon born afterwards, and who took an inter- 
mediate eſtate in tail. However * where the 
tenant in poſſeſſion has an eſtate tail, tho there 
is a verbal reſtraint againſt his committing of 
waſte, or tho being an infant in a very in- 
firm ſtate of health, and not likely to arrive 
at the age of majority, ſo as to cut off the in- 
tail and exclude the remainder-men by a re- 
covery ſuffered, he ſhould fell great quanti- 
ties of timber, ſtill the court would by no 
means grant an injunction, This I take to 
be invariable, 


Another rule, but ſubje& to exceptions, 
is © that an injunction will not be granted, 
where the eſtate of the preſent tenant is 
created expreſsly without impeachment 
of waſte.” For whatever might be the ori- 
ginal defign of introducing that clauſe, it ſeems 
now clearly underſtood as conveying a pro- 
perty in the timber. Atꝰ common law then 

r In Mildmay v. Mildmay, in chancery, 28th Jan. 1791, 
lord C. ſeemed to think the neglect of truſtees to ſupport con- 


tingent remainders, in omitting to prevent the felling of timber, 
was no breach of truſt. See 1 Vez. 546 &c. 


C. T. T. 16. t 1 Vern, 23. 
* 1 Ch. ca. 242. 1 Wms. 528. 1 Vez. 265. 397. 2 
Freem. 54. 1 Durnf. and Eaſt 56. v 3 Atk. 216. 
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this clauſe gives to a tenant for life a power over 
the eſtate, like that of a tenant in fee: but 
equity has occaſionally retrenched this autho- 
rity. I proceed therefore to caſes where in- 
junctions have been granted notwithſtanding 
that expreſſion. ) 


The caſe * of Raby caſtle is a memorable 
inſtance in this reſpect; which was a litiga- 
tion between a ſon plaintiff and his father de- 
fendant, the latter being tenant for life with- 
out impeachment of waſte ; and having taken 
ſome diſpleaſure againſt his ſon, he ſuddenly 
employed two hundred workmen together, 
to ſtrip the caſtle of lead, iron, boards, and 
other articles, to the amount of three thou- 
ſand pounds. The plaintiff not only obtained 
an injunction to ſtay waſte in pulling down 
the caſtle, but a decree, that it ſhould be re- 
paired, and put in its priſtine condition. For”? 
it was againſt the intention of all parties, and 
highly unreaſonable, that the defendant ſhould 
be at liberty to deſtroy the thing itſelf, of 
which he had made a ſettlement in conſide- 
ration of his ſon's marriage. And * fo, for 
the moſt part, the chancery will reſtrain a 
tenant for life, whoſe eſtate is expreſsly created 


* 2 Vern. 738, 9. 7 1 Wms, 528, 


* 2 Freem. 52. - 2 Ch. ca. 32, : 
without 
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without impeachment of waſte, from com- 
mitting malicious, humorſome and extrava- 
gant waſte : and it is frequently for the public 
good to moderate the exerciſe of this power. 
Therefore a tenant for life without impeach- 
ment of waſte, has been reſtrained by in- 
junction from cutting down trees in lines or 
avenues, or ridings in a park, which were or- 
namental to the capital manſion, and alſo from 
cutting down trees not of a proper growth. 
If a' leflee alſo for years without impeach- 
ment of waſte about the end of his term ma- 
nifeſt an intention of proſtrating or grubbing 
up a wood demiſed, a court of equity will 
iſſue an injunction, partly from a proſpe& to 
the public good. For* tho he might have 


* 3 Atk. 217. 1 Vez.265. Ambl. 107, 8. 2 Bro. 89.—— 
But I ſhall here add another caſe, where a ſon was plaintiff, and 
his father defendant, the father being tenant for life without 
impeachment of waſte, and the bill ſtating divers articles, as 
waſte committed, of a trivial nature, but no injunction was ap- 
plied for. Lord Hardwicke obſerved, that the clauſe, * without 
impeachment of waſte, was generally put in to prevent diſputes 
of this kind: but if it were to be ſo made uſe of, that a ſon 
ſhould have it in his power to call his father into a court of 
equity, for every alteration he makes in a walk or an avenue, 
tho he removes the trees to another part, and ſo of the houſe, 
it would be an endleſs fund of diſputes between them ; and ir 
would be better for the public, that Raby caſtle had been pulled 
down, than that that precedent had been made. (1 Vez. 
521, 2.) See 3 Bro. 549—565. 

* 1 R. A. 380. 6 2 Freem. 55 
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felled trees every year from the beginning of 
his term, (and then they would have been 
growing up again gradually) yet it is unreaſon- 
able that he ſhould ſweep them all away tow- 
ards the end of his term. In like manner* a 
biſhop's leſſee without impeachment of waſte 
has been reſtrained from digging brick earth 
in ſuch quantities as tended to deſtroy the field, 
and ruin therein the inheritance of the church. 
Where * alſo a jointreſs committed the ſame 
exceſs, felling timber without employing it 
in repairs, and in ſuch unreaſonable quantities, 
that there was none left on the premiſes, fit 
even for reedifying farm houſes, ſhe was re- 
{trained from cutting any more trees off the 
eſtate without leave of the court. It may 
alſo be remarked, that * the chancery, on 
application by a Jandlord, at a ground rent, 
and who was himſelf but a termor for years, 
ſtaid the commiſſion of waſte by his under 
lefſee. In which caſe it was laid down by the 
court, that where a mortgagee in fee in poſſeſ- 


4 1 Wms. 527. * 1 Vez. 264. 

f 3 Alk. 723. Ambl. 105.——lt appears by the regiſter's 
book 12th Feb. 1750, A. 184. b. that the plaintiff's term, which 
was originally a long one, was to expire in about four years, 
and that the defendant began committing waſte ſoon after the 
under demiſe to him. | 


ſion 
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ſion commits waſte by cutting down timber, 
and the money ariſing by ſale of the timber 
is not applied in ſinking the principal and in- 
tereſt of the mortgage money, the court, on a 
bill brought by the mortgagor to ſtay waſte, 
and a certificate thereof, will grant an in- 
junction. So likewiſe if there be a mortgage 
for years only, and the mortgagor commit 
waſte, the court, on a bill by the mortgagee 
to ſtay waſte, will grant an injunction: for 
they will not ſuffer a mortgagor to prejudice 
the incumbrance, or ſo conſiderably to dimi- 
niſh the value of the pledge. An“ injunction 
may be granted, at the inſtance of the patron, 
againſt a rector's committing waſte on the 
glebe; and during a vacancy, againſt the like 
attempt by a widow of the late incumbent ; and 
even againſt a biſhop, on behalf of the king, 
the patron of biſhopricks. 


The caſe of mines, in this reſpe&, ſeems to 
be on a peculiar footing. Where A. was te- 
nant for life, not without impeachment of 
waſte, but the conveyance expreſsly paſſed all 
mines, waters, trees, and other emoluments, 


r Ambl. 176. d 2 Bro. 552, 3+ 1 Ambl. 176. 
* 2 Wms. 242. 
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ſtill it was holden he could no more open a 
mine, than he could cut down timber, tho 
both appeared to be equally granted by the deed. 
For the meaning of inſerting mines, trees, 
and water, was, that all ſhould paſs; but as 
the timber and mines were part of the inheri- 
tance, no one ſhould have power over them, 
but ſuch as had an eſtate of inheritance li- 
mited to him. On the other hand, where 
a coal mine has been opened by the lawful au- 
thority of a tenant in tail, the court has after- 
wards allowed it to be worked by a tenant for 
life, and refuſed to reſtrain him by injunction; 
tho he had removed the earth in ſeveral places, 
and made new apertures to admit the air, for 
the eaſe and relief of the miners, in purſuing 
the ſame vein. If ® however an eſtate for 
life or years have the clauſe annexed, © with- 
out impeachment of waſte,” that ſeems a com- 
plete authority to open any new mines. 


IT. The other kind of ordinary injunctions, 
granted in courts of equity, are for faying pro- 
ceedings at law. Such® injunction ſometimes 
ſtays trial, or after verdict, judgment, or after 

1 2 Wms. 388, 9. n 1 Sal. 161. 1 Eq, ca. abr. 399+ 
marg. | 
» Pr, Reg. Ch. 201, 2. 

judgment, 
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judgment, execution; or if the execution 
hath been effected, it may ſtay the money in 
the hands of the ſheriff; or if part only of a 
judgment debt has been levied by a ſieri factas, 
it may reſtrain the ſuing out of a capias ad ſa- 
tisfaciendum, being the proceſs for caſting 
inſolvents into priſon. 


It is impoſſible to recount on how many 
occaſions juſtice may require a ſtop to be put 
to actions. 


Firſt, courts of equity will protect the offi- 
cers, who execute their proceſs. Thus®, an 
action for falſe impriſonment was brought, 
founded on an arreſt made by virtue of pro- 
ceſs, which iſſued irregularly out of the court 
of chancery. But an injunction was granted, 
becauſe that court only ought to examine, 
judge of, and puniſh the irregularity. So 
where a man went over the defendant's ground 
into his houſe to ſerve him with a ſubpena, 
for which treſpaſs an action, quare domum ef 
clauſum fregit, was commenced, ſuch action 


was ſtayed by injunction. 
9 1 Vern, 269, Pr. Reg. Ch. 217. 
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There are beſides numberleſs cauſes, which 


may render it againſt conſcience to proſecute 
an action at law. Thus“ where a large ſum 
of money was won at play, and forcibly re- 
ſumed by the loſer, before the other left his 
houſe, for which an action was brought, and 
the bill in chancery alleged fraud and unfair 
advantages on the part of the winner, the 
court ſtayed the action at law by injunction 
till the hearing of the ſuit in equity, 


Thus alſo” where an eſtate was ſettled on a 
Jointreſs without impeachment of waſte ex- 
cept in pulling down houſes and felling tim- 
ber, remainder to her ſon for life without 
impeachment of waſte generally, remainders 
over, the ſon by leave of the jointreſs felled a 
quantity of timber, and died; after whoſe 
death, a daughter, intitled to the next re- 
mainder in tail, ſued her mother at law, to 
recover treble damages, and the place waſted; 
there being evidence of an expreſs conſent, or 
a general tacit conſent, or encouragement, to 
the felling of the timber, given by ſuch daugh- 
ter, plaintiff at law, ſhe was reſtrained pro- 


a n 
geeding 
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ceeding in her action of waſte, by the court 
of chancery's injunction. 


If a * mortgagor bring a bill to redeem, it is 
at law accounted a breach of the covenant for 
quiet enjoyment. But if an action of cove- 
nant be in ſuch caſe brought, the chancery 
will grant an injunction. 


If a lord of a manor bring ejectments 
againſt his cuſtomary tenants on pretence of 
forfeiture, ſome of whom file a bill, praying 
he may ſhew, what breaches of the cuſtom he 
deſigns to inſiſt on at the trial, upon the ge- 
neral iſſue in ejectment, and he is in contempt 
for not putting in an anſwer, or the like, the 
court will order an injunction. 


Theſe are inſtances of extenſive appli- 
cation, 


The court will“ grant injunctions in mixed, 
as well as perſonal, actions, as in waſte, (of 
which an example has been juſt given) in 
ejectment, and in guare impedit ; or to ſtay the 


* Pr, Reg. Ch. 211, t Pr, Reg. Ch. 216, 
1 Toth, 114, 5. | on 
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reverſal of a fine, which is of the nature of 
real actions. And * by injunction proceedings 
may be ſtayed in another court of equity, or 
in the admiralty or eccleſiaſtical courts, as well 
as thoſe of common law. 


It is a very common ground for obtaining 
an injunction againſt an action at law, com- 
menced on a written inſtrument, as a bond, 
promiſory note, policy of inſurance, or the 
like, to allege, that ſuch inſtruments were 
procured. unfairly and by miſrepreſentation. 
Thus, for inſtance, a party, ſued on a policy 
of inſurance on a life, may file a bill againſt 
the plaintiff at law, calling upon him to ſet 
forth, wh-ther his agent or broker did not 
repreſent the perſon, whoſe life was inſured, 
in a ſtate of health very different from the 
truth ; which fraud may be a ground for an 
injunction to ſtay the action. Many ſuch 
ſuits indeed have of late years been brought 
merely for delay, and chiefly in the exchequer, 
becauſe ” an injunction of that court ſtays all 

farther 


* Pr. Reg. Ch. 196. 1 Toth. 114. 1 Ch. ca. 80. 1 Atk. 

628. See 3 Atk. 350, 1. 
Y But tho an injunction in the exchequer regularly ſuſpends 
all the proceedings at law, yet that court will upon motion per- 
. mit 
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farther proceedings at law, in whatever ſtage 
the cauſe may be. Whereas in chancery, if a 
declaration be delivered, the party may proceed 
to judgment, notwithſtanding an injunction, 
and execution only is ſtayed : but if no decla- 
ration haye been delivered, all proceedings at 
law are reſtrained : that is the practice, and 
the conſtruction conſtantly put upon the words 
in the latter end of the writ itſelf. 


Sometimes there may be an injunction 
againſt ſuing on a written inſtrument, without 
the ſuppoſition of any fraud. As if bond 
creditors of the anceſtor have obtained a de- 
cree for ſale of lands againſt the heir, an 
injunction will be awarded againſt other bond 
creditors, to reſtrain their proceeding at law, 
if they have not obtained judgment. 


mit the plaintiff in the action to give notice of trial, on his un- 
dertaking not to ſue out execution. For tho it may be argued, 
that ſuch notice of trial cannot have its proper effect, becauſe 
the party, ſerved with it, cannot prepare for his defence with- 
out the diſcovery ſought by his bill, yet, in effect, he receives 
no injury by the practice. For if the anſwer be full, he has 
gained the defired diſcovery : if it be exceptionable for inſuth- 
ciency, or if the injunction be continued on the merits, the 
notice of trial is a nullity. (Legg againſt Da Coſta, in the 
exchequer, H. T. 13 G. III.) 

* 2 Kel. 17. See 3 Wms. 146 &c. and n. 

* 1 Ves. 211. 25 
Sometimes 


412 Of injunction cauſes. LECT. 56. 


Sometimes alſo there may be a conditional 
or qualified injunction. Thus* upon a motion 
in chancery to ſtay proceedings on a bond, 
upon offer to give judgment with a releaſe of 
errors, the lord keeper anſwered, that he did 
not think that, ſo beneficial a propoſal as it 
might be looked upon ; for that, notwithſtand- 
ing ſuch releaſe, the plaintiff might bring his 
writ of error, and put the defeadant to plead 
his releaſe, and ſo delay time as long as if no 
releaſe of errors had been given. But upon 
the plaintiff's offering to be bound to bring 
no writ of error, an injunction was awarded. 
This is cited as tending to unfold the courſe 
of practice. But © the moſt common condi- 
tion annexed to injunctions, is that of ſecuring 
the fund by bringing it into court. Where 
the application was to reſtrain the defendant 
either from bringing an action on a promiſory 
note, ſuggeſted to have been given for under- 
taking to bring about a marriage, (which is 
called a marriage brocage tranſaction) or to 
prevent him from aſſigning over ſuch note, 
the plaintiff's caſe being ſupported by an af- 
fidavit, the court made an order on the 


d 1 Vern. 120. © 2 Bro. 182 &c, and n. 
* 3 Atk. 566, Ambl. 66, 67. 
_ defendant 
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defendant to keep the note in his own poſ- 
ſeſſion, and not to aſſign or indorſe it over, 
but would not extend the injunction ſo far as 
to inhibit the payee himſelf from proceeding 
at law. This is an inſtance of qualifying or 
abridging the extent of the injunction prayed. 


Another* ground for interfering in the mode 
we are treating of is this, that where there is 
a truſt, or any thing in the nature of a truſt, 
notwithſtanding the eccleſiaſtical court has an 
original juriſdiction in legacies, yet chancery 
will grant an injunction, truſts being ſo peculi- 
arly ſubject to the cognizance of that tribunal. 


Originally and ſtrictly the court of chancery 
has no reſtraining power over criminal proſe- 
cutions. The proper courſe is to apply to 
the attorney-general for a nolle praſegui, where 
the matter in diſpute, and made the ſubject of 
an indiftment, is a mere civil right, and may 
be redreſſed by an action of. treſpaſs. But 
where the plaintiffs claimed a ſole, and the 
defendant a concurrent, right of fiſhery, and 
a bill and croſs bill were brought to eſtabliſh 


* 1 Ack. 491. f 2 Atk. 302, 3. 
ſuch 
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ſuch ſeveral claims, which was a ſubmiſſion 
of their reſpective rights to the court, not- 
withſtanding all which, the plaintiffs cauſed 
the agents of the defendant to be indicted 
for a breach of the peace, in fiſhing in their 
liberty, theſe matters being diſcloſed, the 
court of chancery, tho it could not, ſtrictly 
ſpeaking, grant an injunction to the proſecu- 
tion itſelf, yet inhibited thoſe proſecutors from 
proceeding on the indictment till the hearing 
of the equity ſuit and farther order — It 
may here be mentioned, that * the chancery 
will not by injunction ſtay the proceedings on 
a mandamus ; for it would be opening a new 
juriſdiction to the court, as in corporation and 
borough cauſes, which would occaſion great 
inconvenience and miſchief. 


Beſides reſtraining the commiſſion of waſte, 
and ſtaying proceedings apprehended or com- 
menced in other courts, there are numerous 
occaſions of ſeeking relief by the equitable 
writ of injunction, 


Thus it hath iſſued to prevent* payment of 


E 2Vez, 398. | h 1 Ch. ca. 75. 
1 money 
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money to a pretended executor, till his right 
to the executorſhip was determined, and to 
ſtop * other undue diſburſements and injuri- 
ous deſigns. 


Injunction bills are often filed to ſtay the 
printing and vending of books, of which the 
complainant claims the copy right under the 
"ſtatute, which creates and protects literary 
property. It is faid ® to have been the opi- 
nion of lord Hardwicke, that the receiver of 
letters has no legal right (I ſpeak not of the 
delicacy or propriety of ſuch a meaſure) to 
publiſh them; becauſe at moſt he has but a 
ſpecial property in them, jointly with the 
writer. The“ ſame doctrine has been ſince 
confirmed and eſtabliſned. But the reaſon 
attributed to lord Hardwicke, that a ſpecial 
property is left in the writer, ſeems at leaſt ſo 
equivocally expreſſed, as to need explanation: 
for ſurely every receiver of letters may deſtroy 
them. It is however a different thing to pub- 
liſh them to the world, without the writer's 
conſent; from which miſchievous conſe- 
quences might enſue. 


i Bunb. 289. * 2 Bro. 64, 65, See Ambl. 158 K . 
18 A. c. 19. See vol. II. 394. * 2 Atk. 342. 
a Ambl. 737 &c, | 

If 
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If an injunction be ſought for the purpoſe 
of reſtraining * matters of general utility, as 
the carrying on of a certain trade, the plough- 
ing of particular lands, the working of a col- 
liery, or the navigating of a ſhip, the court 
will require ſtricter proof of the complainant's 
right to ſuch relief”. 


Injunctions are either temporary, as until the 
coming in of the defendant's anſwer, of 
until the hearing of the cauſe in equity, or 
otherwiſe of perpetual continuance. 


Of this latter ſort are, chiefly, injunctions 
to quiet the poſſeſſion of eſtates, after ſeveral 
trials at law, on what have been called 4:/ls of 
peace. But the court has formerly been 


averſe from granting perpetual injunctions. 


* See 2 Ch. ca. 165. 1 Vern. 127. 2 Vez. 112. Ambl. 20g. 

P An application was made, ſome years ago, to the court of 
chancery for an injunction to inhibit the defendants from diſ- 
ſolving a commercial partnerſhip; the other fide propoſed to 
defer it, as not having had time to anſwer the affidavits ; but it 
was inſiſted, that this was in the nature of an injunction to 
ſtay waſte, and that irreparable damage might enſue. At 
length the court deferred it, the defendants undertaking not to 
do any thing prejudicial in the mean time. But no doubt aroſe 
concerning the general propriety of ſuch an application. (Cha- 
vany againſt Van Sommer in chancery, M. T. 11 G. III.) 


For 
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For * altho there had been five verdicts in eject- 
ment in favor of the complainant in equity, the 
then lord keeper refuſed perpetually to injoin 
the defendant from bringing any more actions 
at law to try the title. But in later times per- 
petual injunctions for quieting poſſeſſion have 
been granted with leſs reſerve. For in a ſub- 
ſequent * caſe, it was declared by the court, 
that if an eſtate be deviſed in truſt to be ſold, 
and on a bill brought againſt the truſtees for 
a ſale, the heir conteſt the will, after two 
trials the chancery will grant a perpetual in- 
junction. In real actions the verdict is con- 
cluſive. But at common law ejectments may 
be brought without end, on a pretence that 
they are founded on a new demiſe, which has 
never been litigated. And therefore the * prac- 
tice of theſe perpetual injunctions was very 
reaſonably introduced, that the right might 
be quieted in ejectment. It is faid, allo, 
that where a bill in equity is taken pro confe//o, 
by reaſon of the defendant's contempt in diſ- 
obeying all proceſs, if the fujit be to quiet a 

4 Gilb, eq. rep. 2. „ 

1 Wms. 672 Kc. 2 Bro. parl. ca. 217 Kc. In that caſe 
there had been two verdicts againſt the party moving for the 
perpetual injunction, and then two verdicts in favor of him in 


irials at bar, one in the exchequer, the other in the king's bench- 
* Str, 404. Bunb. 158, 9. © Pr, reg. ch. 197. 


Vol. III, E E poſſeſſion, 
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poſſeſſion, or to ſtay proceedings at law, the 


court will decree a perpetual injunction. 
Likewiſe" where an iſſue was directed out of 
chancery, to try the validity of a will of per- 
ſonalty, and the verdict was againſt it, the 
court granted a perpetual injunction againſt 
proving it before the eccleſiaſtical judge. 
The * proof of a will may alſo be as properly 
concluded by the admiſſion of a party con- 
cerned in intereſt, as by a trial, and this may 
be a ground for perpetually injoining him from 
conteſting it in the eccleſiaſtical court. 


A temporary injunction will be made per- 
petual, where the fame reaſons continue, 
which prevailed at the original awarding of it, 
and the complainant verifies the juſt grounds 
and allegations of his bill. An injunction 
already granted may be continued, as on 
filing exceptions; and a diſſolved injunction 
may be revived, if there is ground for it. It 
is laid down in a book ” of credit, that amend- 
ing a bill never moves or touches an injunc- 
tion. But the practice I apprehend to be, that 
if it be an injunction obtained on praying time 
to anſwer, or the like, it is regularly diſſolved 
by an order to amend ; (till it ſeems proper 


* 1 Ch. ca. 80, See 2 Atk. 379. * 1 Atk. 629. 


7 Pr. reg. ch. 310. See 3 Bro. 427) 8, 
* | Ly 
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to have it diſſolved by order of court, before 
any proceeding had at law) otherwiſe, if the 
injunction iſſued on argument of the merits of 
the caſe, it regularly continues to the hearing. 


The obtaining or diſſolving of injund ions 
is tranſacted by motion, except when a per- 
petual injunction conſtitutes part of a decree. 
Upon“ a plea or demurrer's being allowed, 
the injunction, that was granted till anſwer, 
will commonly be diſſolved, but not always. 
Neither is the diſſolving of it abſolute on the 
firſt motion, but only unleſs cauſe is ſhewn to 
the contrary. 


Laſtly, injunctions * ought to be obeyed, 
notwithſtanding there may have been ſome 
irregularity in their iſſuing ; which may be a 
ſubſequent matter of diſpute and diſcuſſion. 


In the doctrine of injunctions, J have been 
neceſſitated to leave ſome points, of the prac- 
tical kind, untouched ; ſufficient has been ſaid 
to make it appear, that theſe writs may on 
many occaſions eſſentially promote the ends of 
juſtice, and may be thought a meritorious 
improvement in rational juriſprudence. 


* Pr, reg. ch. 200. 211, 2. = Ch. ca. 203, 4+ 
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LECTURE Lul. 


Of the performance or reſcinding of agreements 
as decreed in courts of equity, in conſtruction of 
the ſtalute 29 C. II. c. 3. 


HE ſpecific execution or reſcinding of 

agreements is one of the moſt com- 
mon and natural occaſions for the exerciſe 
of equitable juriſdiction. On this topic, I 
ſhall firſt conſider ſuch agreements as may be 
affected by the ſtatute of frauds and perjuries, 
and ſhall afterwards treat of ſuch as by reaſon 
of fraud (independently of that ſtatute) or of 
other circumſtances, ought to be cancelled, 
or declared void, or left to the remedies at 
law, or (otherwiſe) where a ſpecific perform- 
ance is decreed, 


The too frequent practice of fraudulently 
ſetting up pretended agreements, and nuncu- 
pative wills, and then ſupporting them by 
perjury, induced the legiſlature to paſs the 
act, which we are to conſider : and it is 2 
regulation very juſt, and of public utility, that 


229 C. II. c. 3. 
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in matters of importance a written inſtrument 
ſhould generally intervene. By this ſtatute it 
is * enacted, that all intereſts in lands, te- 
nements, or hereditaments, except leaſes for 
three years, not put in writing and ſigned by the 
parties, or their agents authoriſed by writing, 
ſhall not have, nor be deemed in law or equity 
to have, any greater force or effect than leaſes 
or eſtates at will.” It is farther © enacted, © that 
no action ſhall be brought, whereby to charge 
any perſon upon any agreement made upon any 
conſideration of marriage, or upon any con= 
tract or ſale of lands, tenements, or heredita- 
ments, or any intereſt in or concerning them, 
or upon any agreement, that is not to be per- 
formed within the ſpace of one year from the 
making thereof, unleſs the agreement, upon 
which ſuch action ſhall be brought, or ſome 
memorandum or note thereof, ſhall be in 
writing, and ſigned by the party or his lawful 
agent.” By the ſame * ſtatute, declarations of 
truſts created by the parties are to be in 
writing. But * truſts reſulting by implica- 
tion of law are to remain as they ſtood before 
the paſſing of the act. 


dF. © $4 45 7. * 48. 
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The conſideration, which I ſhall at preſent 
give to this law, will be, chiefly, by ſhew- 
ing, to what inſtances the clauſes recited 
have been conſtrued not to extend. 


I. The firſt caſe which I ſhall mention as 
reaſonably excepted out of the operation of 
the law, is where a bill is brought for the 
ſpecific performance of an agreement, the ſub- 
ſtance whereof is ſet forth in the bill, and con- 
Falſed by the defendant's an ſioer; here the court 
will decree exccution of it; for in this caſe 
there is no danger of fraud or perjury, which 
are the only things the ſtatute intended to 
prevent. But * where the defendant in his 
plea or anſwer inſiſts on the benefit of the 
ſtatute, and does not confeſs the agreement, a 
ſpeciſic execution of it cannot be obtained, un- 
leſs it is ſupported and made out by letters or 
writing, and the particular terms therein 
ſtipulated, as a foundation for the decree. 


Eq. ca. abr. 19. Prec. ch. 208. See 9 Mod. 86 &c. 
6 Pro. parl. ca. 45 &c. 1 Bro. 404 &c, 2 Bro. 55 Kc. 


Prec. ch. 374.——In pleading the ſtatute, it is not ſufficiens 
to ſay, that no contract, not reduced into writing, can be good, 
or the like, but the defendant muſt poſitively aver, that the 
agreement in queſtion was not reduced into writing. For in 
this reſpect at leaſt argumentative pleading, as it is called, is as 
much diſcountenanced in courts of equity as of common law. 
Prec. ch. 533: but ſce 1 Verne 114.) 


There 
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There are indeed ſeveral caſes, where a 
father's promiſe, by letter, to give a certain 
matriage portion to his daughter, and his 
approbation of the intended nuptials, have 
been holden to ſatisfy the ſtatute, and the 
portion has been decreed. But if a father, in 
conſideration of marriage, promiſe to give his 
daughter a portion, without reducing it.to any 
certainty, this ſeems no foundation for a decree. 


And ſo in other caſes, a letter is not a ſuffi- 
cient evidence of an agreement, in order to avoid 


the ſtatute, without an expreſs ſpecification 
of the terms, or without referring ſo clearly 
to a ſuppoſed agreement, as to ſhew what was 
meant. But where a woman gives her in- 
tended huſband a bond, conditioned to ſettle 
her lands on him in fee, the bond, tho void in 
law by reaſon of the intermarriage, is good 
evidence of the agreement ſo ſpecified in the 
condition, on a bill in equity to carry it into 
execution. And the written evidence of 
agreements muſt be ſolely adhered to, where 
no fraud appears. To" add to an agreement 


* Eq. ca. abr. 22. 2 Freem. 201. 


1 Gilb. lex præt. 243. * 1 Atk. 13. 
3 Bro. 161, 2. 318 &c, 2 Wms. 242 &c. 
® 2 Atk, 384. | 


in 
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in writing by parol evidence, which would 


affect land, is not only contrary to the ſtatute 


of frauds, but to the rule of common law 
before that ſtatute. Therefore where a huſ- 
band had given a bond to truſtees to ſecure 
five hundred pounds to his wife, if ſhe ſur- 
vived him, the court rejected parol evidence 
to prove that it was intended in lieu of her 
dower. 


II. A ſecond and fimilar ground, for ex- 
cepting caſes out of the operation of the ſta- 
tute, is where a parol agreement has been 
partly carried into execution. For this is 
evidence that there was ſuch a contract; and if 
one * part of an agreement be performed by 
one fide, it is but common juſtice to carry it 
into execution on the other. But what ſhall 
be an available part performance, has been 
much controverted. It ſeems * to have been 
thought, ſoon after the paſſing of the ſtatute, 
that if a tenant, in confidence of the promiſe 
of a leaſe, expended money in repairs and im- 
provements, this was not a ſufficient ground to 
decree ſuch leaſe. But in a * ſubſequent caſe 


* 3; Atk., 8. P 2 Atk. ico. 4 1 Vern, 151. 159- 
Prec. ch. 561, Str, 783. 
the 
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the contrary opinion is advanced by the court. 
Indeed where a bill was brought for a ſpe- 
cific performance of an agreement for a leaſe, 
ſuggeſting (among other reaſons) that it was 
in part performed, and praying an injunction 
againſt the landlord's action of ejectment, the 
lord chancellor refuſed to continue the in- 
junction till the hearing, (altho the defendant 
had in his anſwer ſworn, he believed, he did 
in ſome meaſure conſent to the granting of 
ſuch leaſe as prayed) becauſe the part of the 
agreement, which was executed, was not 
particularly beneficial to the defendant, be- 
ing conditions propoſed by the complainant, 
who had no ſubſiſting term in the lands, but 
was tenant only from year to year. On the 
other hand, it * hath been holden by lord 
Hardwicke, that when a man de novo takes 
poſſeſſion, or does any act of the like nature, 
in purſuance of an agreement, the court will 
decree an execution of it on the ground of its 


being in part performed; altho he did not 


Williams v. Huſſey, in chancery M. T. 13 G. III. The de- 
fendant in his anſwer alſo ſaid, * he believed and hoped to prove, 
the plaintiff had greatly impoveriſhed the premiſes.” —I argued 
for the plaintiff, 1. on the part execution, 2. on the admiſſion of 
the agreement in the anſwer, 3. on the offer to go on to proof. 


* 1 Ack. 13, 2 Freem. 269. 
. think 
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think it ſufficient for this purpoſe, that the 
party feeking the execution of the agreement, 
had given directions for conveyances, or gone 
to take a view of the eſtate. So where a 
parol agreement was for a building leaſe, and 
before it was reduced into writing the leſſee 
began to build, and afterwards, on a difference 
about the terms of the leaſe, the leſſee 
brought a bill, the leflor infiſted on the ſtatute, 
and the lord keeper diſmiſſed the bill, the 
plaintiff, on an appeal, had relief in the houſe 
of lords. This caſe was cited by the court as 
an authority for giving relief, where * a written 
agreement of leaſe had ſpecified the ſum to 
be allowed for repairs, and that being found 
inſufficient, the tenant offered to lay out more 
money, if the landlord would enlarge his 
term, which being conſented to, the leſſee 
went on with the improvements, and had a 
decree for the performance of the new agree- 
ment, thus executed in part. 


Altho” the ſtatute is a protection againſt the 
defendant's making a diſcovery of a parol 
agreement, and therefore may be pleaded as 
well to the diſcovery as the relief, yet that 


» 3 Bro. 400, 1, * 5 Via. abr. 522, 3. 7 Ant. 384, 5 
rule 


LECT. $7. reſcinding of agreements &c. 427 


rule extends not to facts ſubſequent, ſhewing 
a part perfomance. For a? parol agreement 
executed in part is binding on the parties, 
and will be carried into farther execution in 


equity. 


Laſtly, if the purchaſe money be paid or 
ſecured, or a conſiderable part of it depoſited, 
that ſeems, generally, ſuch a part performance 
as will induce a court of equity to carry the 
reſt of the agreement into execution, 


III. As to the clauſe of the ſtatute, which 
ſpeaks of ſigning, it has been holden, that 
ſubſcribing a deed, as a witneſs, and not as 
a party, provided the contents are known, or 
a* ſignature of the name, in the body of the 
inſtrument, and intended to give authenti- 
city thereto, is ſufficient within the meaning 
of the act. An agreement alſo ſigned by one 
party may ſometimes be concluſive againſt 
both. We muſt alſo obſerve, that tho 
the contract itſelf muſt by the ſtatute be in 


* 1 Vez. 221. 298. 441. 


2 2 Vern. 619. 1 Vez. 83. vid. 1 Vern. 472, 3. Prec. 
ch. 560. 1 Ch. rep. 241, 2. 

> 1 Vez. 7, 8. 2 Ch. ca. 164. 

© Wms. 770 &c. 771. n. 1. (4 ed.) « 1 Vez. 82. 

© 5 Vin. abr. 524. and t. contract and agreement H. pl. 45. 
Wedderburne v. Carr, in the exchequer, T. T. 1775. 
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writing, an authority to buy or treat as agent 
for another may be good and effectual without 


any writing. 


IV. The diſcharge or diſſolution of an agree- 
ment is as much a contract as the original con- 
tract itſelf, Yet there are authorities, which 
ſeem to prove, that a written contract may, 
notwithſtanding the ſtatute, be ſubſequently 
controled by a parol agreement. But if the 
contract reſpect land, ſuch cafes muſt perhaps 
be conſidered as exceptions, under ſpecial cir- 
cumſtances, from the general rule to the 
contrary. The ſingle point of one caſe 
was, whether an agreement in writing made 
ſince the ſtatute might be d:/charged by parol; 
and it was holden in the affirmative, and the 
bill was diſmiſſed, that was brought to have 
it performed in ſpecie. This however is 
widely different from controling and new 
modeling written contracts by parol, and from 
admitting parol evidence to explain a writ- 
ten agreement, in preſent and actual force. 
It has been holden in a court of common law, 
that where a policy of inſurance was made, 
and there was a parol agreement at the ſame 


f 1 Vern. 240. 2 Vez. 299. 376. r 2 Sal. 444» 5+ 
time, 
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time, that the inſurance ſhould not commence 
till the ſhip arrived at a place ſpecified, that 
the parol agreement ſhould avoid and con- 
trol the writing. But theſe are contracts not 
affecting lands. In * equity alſo, a parol agree- 
ment has been allowed even to vary a deed of 
truſt, executed in order to avoid a ſeiſure by 
the ſequeſtrators, under the predominant 
party in the time of the great uſurpation. 
But this, which was ſucceſſively decreed by 
three great judges in equity, is conſidered , 
clearly as an exception from the common rule, 
and referred to the extraordinary circum- 
ſtances of the caſe. Laſtly, * where a feoff- 
ment was made, and the feoffee promiſed by 
parol to make a defeaſance, yet the promiſe 
was decreed valid, notwithſtanding the ſtatute. 
This however ſeems to have been the caſe 
only of a mortgage, and to reſt on the known 
nature of thoſe tranſactions. For if an ab- 
ſolute conveyance be made for a certain ſum 
of money, and the perſon to whom it is 
made, inſtead of entering and receiving the 


> 2 Ch. ca. 180 &c, Fitzgib. 313, 4- 
* Skin, 143. Prec. ch. 526. 2 Freem. 269. 281. 285. 
9 Mod. 88. 


Prec. ch. 526, See 1 Vern. 108, 9. 2 Freem. 280, r. 
profits, 


430 Of the performance, or LECT. 57. 


profits, demand intereſt for his money, and 
have it paid him, this will be admitted to 
explain the nature of the conveyance, and to 
prove that it was but a mortgage. 


V. As to the expreſſion, in the ſtatute, of 
agreements not to be performed within one 
year, the following rule of conſtruction has 
obtained, A parol promiſe was made to pay 
money upon the return of a ſhip, which 
happened not to return within two years, and 
whether this parol promiſe was void by ths 
ſtatute was made a queſtion before all the 
judges; and they were of opinion, that this 
was a valid undertaking ; for the ſhip might 
have returned within a year, and the clauſe 
of the act extends only to ſuch promiles, where, 
by the expreſs appointment of the party, the 
thing is not to be performed within that ſpace 
of time. So if the promiſe depend on any 
other contingency, which may not take place 
for a long time, yet if it do or may happen 
within a year, an action is maintainable. 
Thus“ a contract to pay one hundred pounds 
on the day of a future marriage is not vitiated 


®* 1 Sal, 280. Skin. 326. . Comb. 463. 
| by 


LECT.57. reſcinding of agreements &c. 431 


by the ſtatute, for it includes only ſuch agree- 
ments as by the terms of them are impoſſible | 
to be performed within a year. I cite theſe 
determinations at law, whilſt I am treating of 
ſuits in equity, becauſe (altho courts of equity I 
only can decree a ſpecific execution of agree- 
ments) the* ſame rules of conitruing this ſtatute 1 
are to be adhered to in each juriſdiction. Ac- | 
cordingly the fame doctrine, that the ſtatute did 

not extend to promiſes depending on contin- 

gencies, which poſſibly might not take place 

within a year, was * recognized by an equitable 

juriſdiction, the court of exchequer, on a bill 

filed for a ſpecific performance of an en- 


gagement to procure a certain office for the 
defendant in the ſuit. 


VI. Another ruling principle, in the con- 
ſtruction of the ſtatute before us, is that it 
never ſhall be ſet up as a protection to fraud, 
which is the thing it was intended to prevent. 
If therefore the reducing of an agreement into 
writing be prevented by fraud, no party ſhall 
avail himſelf of the ſtatute, by. making that 
an objection, of which he was the fraudu- 


P 1 Atk, 15. 1 5 Vin. abr. 524. 5 
lent 


7 * 
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lent author. Thus where inſtructions were 
given by an intended huſband for the prepara- 
tion of a marriage ſettlement, which were 
afterwards by him countermanded, but the 
marriage was had, the wife filed her bill to 
have the ſettlement executed, to which the 
huſband pleaded the ſtatute, the court ad- 
mitted, that, in caſes of fraud, equity would 
relieve even againſt the words of that law. 
As if one agreement ſhould be propoſed and 
drawn, and another fraudulently and ſecretly 
brought in and executed in lieu of the for- 
mer, in this or ſuch like caſes of fraud, equity 
would relieve. But where there is no machi- 
nated fraud, and only a relying upon the ho- 
nor, word or promiſe of the defendant, the 
ſtatute making theſe promiſes void, equity 
will not interfere. Not were the inſtructions 
given to counſel for preparing the writings 
material; ſince after they were drawn and 
engroſſed, the parties might refuſe to execute 
them. And as to a letter of the defendant, 
which was inſiſted upon, it conſiſted only of 
general expreſſions, as that the eſtate ſhould 
be at the plaintiff's command, or at her ſer- 


* 1 Was. 620. 1 Eq. ca. abr. 19. Prec. ch. 526. 
vice. 
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vice. Indeed had it recited or mentioned the 
former agreement; and promiſed the perform- 
ance thereof, it would have had effect. And 
fo; as this caſe was circumſtanced; the court 
allowed the plea. In which caſe however 
a diſtinction was taken, and agreed by the 
court; that where on any treaty the parties 
come to an agreement, but the ſame is never 
reduced into writing, nor any propoſal made 
for that purpoſe, ſo that they rely wholly 
on their parol agreement, that unleſs this be 
executed in part, neither party can compel 
the other to a ſpecific performance; for that 
the ſtatute is directly in their way: but if 
there were any agreement for reducing the 
contract into writing, and that * is prevented 
by the fraud and practice of the other party, 
that the court of chancery will on ſuch occa- 
ſions give relief. 


In another caſe it was holden, that where 
there is a parol agreement made for a leaſe, 
and the leſſee; by virtue of ſuch agreement, 
enters and builds, the court of chancery will 
eſtabliſh it on the foot of Vaud in the leſſor, 
notwithſtanding the ſtatute ; becauſe contracts 


* 2 Bro. 565. t g Mod, 37, 
Yos- TIT”. * Ft executed 
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executed in part are not always within that 
ſtatute, tho executory contracts are. The 
apparent fraud likewiſe influenced the con- 
ſtruction put upon the ſtatute in reſpect to the 
following tranſaction. The“ plaintiff had by 
parol agreed with the defendant for a piece of 
ground contiguous to a leaſehold houſe, for 
the unexpired reſidue of the term, which the 
plaintiff had in his ſaid houſe, and when in 
confidence of ſuch agreement he had erected 
a wall and made a vault for the conveniency of 
ſuch manſion, the defendant refuſed to execute 
a leaſe. A bill was filed to inforce perform- 
ance of this contract, and the ſtatute was 
pleaded to it. But the plea was overruled, 
and the defendant was decreed to perform the 
agreement, and to pay coſts. For the” ſtatute, 


» Executory contracts are within, or not within, the ſtatute 
of f. auds, according as we refer to diſtin clauſes of that law, 
and ſecundum ſubjettam materiem; reſpeQtively, The common 
{i.bje& matter of contracts, ſought to be performed in court of 
equity, is real eſtate, Such contract, if executory merely, and 
not in part executed, is within the coercion of the ſtatute, But 
as to the clauſe, that contracts for goods ſhall not be valid, 
unleſs part of them are delivered, or ſomething paid, or there is 
a note in writing, if goods be beſpoke, no part can be immedi- 
ately delivered. Here then courts of law have ſaid, that ſuch 
exccutory contract is not within the ſtatute : (ant. 150.) and as 
do ſuch contracts, the ſtatute is not pleadable to a ſuit in equity. 
{3 Bro. 154 &c.) 

x 2 Freem. 268, 9. Y Ambl. 68. . 
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it was ſaid, was not made to encourage frauds 
and cheats; and the plaintiff having laid out 
his money in purſuance of the agreement, and 
taken poſſeſſion of the land, the defendant 
ought to execute a leaſe for as long time as the 
Plaintiff had in his houſe. In theſe determi- 
nations concurrent reaſons might corroborate 
and confirm the judgment given: as the de- 
livery of poſſeſſion, amounting. to a part 
execution, might have its weight, as well as 
the imputation of fraud in the defendant ; but 
the latter ſeems to have been the leading con- 
fideration. In a caſe, circumſtanced like the 
foregoing, the court went perhaps ſomething 
farther. The * bill was to have a leaſe ac- 
cording to the defendant's promiſe; the plain- 
tiff having expended money on the premiſes, 
and the defendant inſiſted on the ſtatute, there 
being no contract in writing nor * any certain 
terms agreed upon, and alleged; that what the 
plaintiff laid out was not on laſting improve- 


The acts, inſiſted on as a part performance; ought to be 
ſuch as would be a prejudite to the party doing them, if the 
agreement were to be void; and they ought alſo to appear to 
be done with a view to the agreement; (Ambl. 586, 7.) 

a 5 Vin. abr. 523. 

But where the court has not taken it up on the ground of 
fraud, it has ſaid; the terms of the agreement muſt be certainly 
ptoved, (Ambl; 586.) 

Ffz | ments, 
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ments, but admitted, he had indeed built a 
ſtable, which coſt him about ten pounds. 
It was proved, that the defendant told the 
plaintiff, * his word was as good as his bond,” 
and promiſed the plaintiff 'a leaſe, when he 
ſhould have renewed his own from his land- 
lord. The lord chancellor faid, that the 
defendant was guilty of a fraud, and ought to 
be puniſhed for it; and ſo decreed a leaſe to 
the plaintiff, 7ho the terms were uncertain, and 
referred it to the plaintiff's election, for what 
time he would hold the premiſes in queſtion ; 
who accordingly elected to hold them, during 
the defendant's term, at the old rent. 


Under this head of fraud, it is farther to be 
noted, that if a man, in confidence of a parol 
promiſe, omit making that certain proviſion 
for others, which he intended, ſuch pro- 
miſe has in divers inſtances been inforced in 
equity. As where a tenant in tail was about 
to ſuffer a recovery in order to provide for his 
younger children, and had been kept from it 
by the iſſue in tail promiſing to do it, it was 
accordingly decreed in chancery. So where a 


father being about to make his will, and thereby 


© Ambl. 67, 68, 
to 
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to conſtitute certain proviſions for his younger 
children, and his ſon and heir apparent per- 
ſuaded him not to make any ſuch will, de- 
clarihg that he would take care his brothers 
and fiſters ſhould be provided for in the man- 
ner intended, whereupon the father deſiſted, 
the chancery decreed, that the ſame proviſions, 
as were in contemplation, ſhould be effectu- 
ated againſt the heir. Theſe authorities were 
Cited in a“ caſe, where a copyholder, intend- 
ing that the greateſt part of his copyhold 
eſtate ſhould be enjoyed by his godſon, and 
the reſt by his wife, was by her prevailed 
upon to nominate her his ſucceſſor according 
to the cuſtom of the manor, on the aſſurance, 
that ſhe would permit the godſon to have 
ſuch part of the land as was intended for him ; 
but ſhe afterwards refuſing to fulfil this en- 
gagement, a bill was brought to inforce it, 
and the ſtatute was inſiſted on by way of plea. 
All the commiſſioners of the great ſeal were of 
opinion for the plaintiff, and faid, they decreed 
it, not as an agreement, or as a truſt, but as a 
fraud. Indeed their opinion is added, that 
ſeeing, by the cuſtom of that manor, an eſtate 
might be created by parol without writing, a 


45 Vin. abr. 521. 
Fry truſt 
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truſt of ſuch parol eſtate might likewiſe be 
raiſed without writing, notwithſtanding the 
ſtatute, I ſhall ſubjoin another caſe, in which 
every one muſt have lamented, if the fraud had 
been ultimately attended with ſucceſs. A' fa- 
ther purchaſed lands to him and his heirs, and 
when he was on his death-bed ſent for his 
eldeſt ſon, and told him, that theſe lands were 
bought with his ſecond ſon's money, and that 
he intended to give them to him, whereupon 
the eldeſt ſon promiſed, that he ſhould enjoy 
them accordingly. The father dies. The 
lord keeper Wright and the maſter of the 
rolls held, that the eldeſt ſon ought to have 
theſe lands, becauſe by the ſtatute there ought 
to have been a declaration of the uſe or truſt 
in writing. But lord chancellor Cowper, 
that great maſter of equity, as his ſucceſſor 
ſtiled him, was of another opinion, becauſe 
of the fraud here manifeſt, in that the eldeſt 
ſon promiſed the father upon his death-bed, 
that the other ſhould enjoy the lands, ſo he 
took this to be a caſe out of the ſtatute. 


VII. Both the laſt determinations lead me to 
xemark, in reſpect to the clauſes of the ſtatute 


*5 Vin, abr. 521. See farther Gilb. eq. reg. 4+ Ie 
f 4 Was. 543. TY a 
relating 
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relating to truſts, that * if a man buy lands, 
and take the conveyance in another's name, 
this is @ reſulting truſt for him, to whom the 
purchaſe money belonged, raiſed by implica- 
tion of law, and therefore faved by the ſtatute, 
without any deed declaring it. The proof 
however ought to be clear, that the purchaſe 
money was really the property of him, who 
Claims the eſtate. 29 


VIII. As to that clauſe of the ſtatute, 
which relates to contracts for goods, I have 
before noticed the conſtruction put on it in 
courts of law; and I find ſcarce any memo- 
rable interpretation of that part of the act in 
courts of equity, except that the ſame prin- 
ciples ſeem adopted in both tribunals. But 
*it has been made a great queſtion, and laid 
before all the judges of England, whether a 
contract for ſtock in the public funds, is 
within the ſtatute, under the mention of goods, 
wares, and merchandiſes, ſo as to require the 
contract to be in writing, or money to be paid 
by way of earneſt, and they were equally di- 


s 2 Vent. 361. 1 Vern. 367. * Ant, 150. 
| Ant. 431. 3 Bro. 154 &c. k 2 Wms. 308. Com. 


rep. 354 &c. . 
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vided in opinion. To prove ſuch contra & 
within the ſtatute, it was fajd, © merx eft 
quicquid vendi poteſt ;" ; and a caſe was cited, 
where it was expreſsly declared by lord chan- 
cellor Cowper, that a plea of the ſtatute to a 
bill for performance of a contract for South 
gea ſtock ought to be allowed. It has alſo 
been laid FAS that if indeed a contract for 
South Sea Stock be executed, a court of equity 
will not unrayel or break into it; but jf it be 
only executory, and a man come to have it 
ſpecifically performed, there a court of equity 
will not aid the plaintiff, but leaye him to 
ſuch remedy as he can have by law. There i is 
another general aſſertion, which ſeems incon- 
ſiſtent with the foregoing, and where an 
agreement to transfer ſtock is compared t to an 
agreement to ſurrender a copyhold, and it is 
ſaid, that as a court of equity will compel a 
ſurrender, ſo it will alſo inforce a transfer. 
Courts“ of juſtice however certainly gave way 
to colorable ſales of ſtock in the public 
funds, which were merely wagering tranſac- 


1 Com. rep. 355. m Ibid. 356, 7. n Bunb, 
135, 6.--See Bunb. 132, 3. 1 Wms. 570 &c. and n. 3 (4 ed.) 
10 Mod, 498. r See 2 Vez. 567, 
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tions, the oſtenſible vendor not having the 
pretended property to transfer. This was 
intended to be remedied by the * ſtatute, in- 
titled, an act to prevent the infamous prac- 
tice of ſtockjobbing, by which ſuch agree- 
ments are made void, and penalties are inflicted 
on the contractors. That this law ſhould 
have lain ſo dormant, conſidering the frequent 
occaſions of inforcing it, may juſtly ſeem 
matter of ſurpriſe. 


But in theſe few laſt remarks I have in 
ſome meaſure tranſgreſſed the intended limits 
of this lecture, which were to mention the 
conſtruction, that has been given to the ſtatute 
of frauds, in reſpect to ſuits in equity, touch- 
ing the execution of contracts and agreements : 
a ſtatute, that in a ſmall compaſs affects almoſt 
every branch of our law reſpecting property: 
but the copiouſneſs of judicial comments 
amply countervails the conciſeneſs of the 
text. Courts of equity, as we have ſeen, 
have, with, liberality very laudable in general, 
made the letter ſubmit to the ſpirit of this 
law, 


17. II. c. 8. 
In 
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In the next lecture I ſhall ſpeak of ſuch 
agreements as, by reaſon of fraud or other 
circumſtances, independently of the ſtatute 
we have been conſidering, ought to be can- 
celled or declared void, and of ſuch in which 
a ſpecific performance is ordained by the 
decree, 


LECTURE 
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LECTURE LVIII. 


Of cancelling or reſcinding improper agreements, 
and of carrying athers into ſpecific execution, 


HE ſubjects of the preſent lecture 

afford frequent occaſions of filing a bill 
and a croſs bill in courts of equity, each 
party being alternately plaintiff and defendant, 
the one praying that an agreement ſhould, for 
fraud, or other vitiating quality, be declared 
yoid, and be delivered up to be cancelled, the 
other ſeekin g a ſpecific execution. I ſhall 
therefore contemplate, as it were in one view, 
the grounds for reſcinding agreements, and 
the caſes, where a ſpecific performance is 
inforced by the decree. 


I. Firſt we may attend to the confideration. 
An agreement, to be inforced in a court of 
equity, ought to have been made, either on 
a good or a valuable conſideration, ſuch as 

that 


* 1Eq. ca. abr. 24. 1 Vez. 450.——A ſettlement made be- 
fore marriage, in conſideration thereof, is good againſt every 
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that of marriage. Therefore * articles entered 
into before marriage with the woman herſelf, 
and not with a truſtee on her behalf, will be 
' decreed, tho in law the ſubſequent marriage 
amounts to a releaſe of the contract, There- 
fore © alſo tho a marriage portion, ſtipulated 
for, has never been actually paid, the court 
has decreed the execution of an agreement for 
a jointure, and of articles in favor of children. 
In regard * to marriage articles, by which a 
remainder over 1s propoſed to be limited to a 
collateral relation, this diſtinction ſeems to 
have been taken, that if a father, who is to 
ſettle the eſtate, has the complete dominion 
over it, ſuch collateral relation cannot com- 
pel a ſpecific performance in equity ; but if 
the father hath only an intereſt jointly with 
his ſon, on whoſe intended marriage the eſtate 
is to be ſettled, then there is a good con/ide- 
ration extending to a nephew, ſo as to effec- 
tuate a remainder deſigned for him, becauſe 
that deſign might have induced the father to 


one: if after marriage a ſettlement be made in conſideration 
thereof, it is voluntary and fraudulent againſt creditors, who 
were ſo at the time, but not againſt thoſe whoſe demands are 
of a poſterior date, if the ſettler were then in ſolvent circum- 
ſtances, or not engaged in trade. (Ambl. 121. 2 Bro. gz.) 


d 2 Vent. 343- © Ambl, 502, 3, #4 2 Wms, 255. 
join 
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join in the conveyance ; whereas in the for- 
mer caſe the marriage and portion ſupport 
only the limitation to the huſband and wife 
and their iſſue, for this is all that is pre- 
ſumed to have been ſtipulated for by the wife 
or her friends; and the father having the 
whole property in the lands, there is here no 
other perſon, with whom he can be ſuppoſed 
to treat. Where however marriage articles 
have been decreed at all, they have been 
decreed to be carried into execution, even ag 
to collaterals, and not to be executed in parg 
only. | 


An* agreement to ſettle boundaries, tho no- 
thing valuable is given, implies a ſufficient 
conſideration extending to both parties, who 
have an intereſt in ſhunning contention. 


Laſtly, theſe * courts will never inforce an 
agreement founded on an illegal conſideration, 
as that of ſtifling a proſecution for felony ; 
tho it may be good, if the indictment put an 
end to were only for a fraud, becauſe matters 
of fraud are cognizable and relievable as well 
in equity as at law. 


23 Atk. 189. f 1 Ven. 450. t 3 Wms. 279. | 
II. From 
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II. From the conſideration I proceed to 
the means of obtaining agreements. A con- 
tract ſhall not be inforced, if it were brought 
about by the ſuppreſſion of truth, or the ſug- 
_ geſtion of falſehood. Thus if a bill be brought 
for a ſpecific performance, and the plaintiff 
have been guilty of any wilful miſrepreſenta- 
tion, as by pretending that goods were valued 
at £.3500, when in fact the eſtimation was 
1. 1000 leſs, this is a ground for diſmiſſing 
his bill with coſts. The! caſe is the ſame of 
an induſtrious concealment, greatly diminiſhing 
the value of the thing contracted for. Yet 
where * a man deviſed freehold lands, of which 
he was only ſeiſed in tail, to his younger bro- 
ther, and a copyhold eſtate, of which he was 
ſeiſed in fee, to his elder brother, who was 
next remainderman of the intailed premiſes, 
and alſo the deviſor's heir at law, and the two 
brothers, by writing under their hands, agreed, 
that each ſhould reſpectively enjoy what was 
deviſed to him, the younger having produced 
an exemplification of a recovery for barring 


a 1 Wms. 240, i 3 Atk. 386, 7. 
3 1 Bro. 440. * 1 Ch. ca. 84. 


— 
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the intail, and it afterwards appeared, that 
no recovery, tho begun, was completely per- 
fected, whereupon the elder wiſhed to reſcind 
the agreement, yet the court of chancery held 
him to his contract. Now this convention 
was plainly founded on miſtake. The deter- 
mination therefore, it ſeems, muſt be ac- 
counted for on the intrinſic merits and pro- 
priety of the agreement. For where ' a 
contract is poſitively juſt and reaſonable, not 
merely (negatively) exempt from injuſtice, 
the court will not ſet it afide on the ſuggeſtion 
of ſuch cauſes, as might perhaps have been 
productive of an unjuſt and unreaſonable bar- 
gain, but in fact were not, as that the party was 
in a ſtate of ® inebriation, or under the influ- 
ence of paternal authority. But it by an 
abuſe of confidence repoſed, a truſtee or other 
perſon derive profit to himſelf, ſuch profit 
will be decreed to inure to tLe uſe of the 
party deceived and injured by the duplicity 
of his agent. 


Againg 


! 1 Vez. 19. 2 Ack. 85. 5 Vin. abr. 538. 
n See 3 Wms. 130 n. 
n This ſeems to be the reſult of the great caſe of Fox and 
Mackreth, (2 Bro. 400427; poſt 457 note i; decree affirmed 
in 
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Again, a ſubſequent * ratification, where 
there is no fear, fraud, or ſurpriſe, may con- 
firm everi an unreaſonable agreement, or 
what might have admitted of a queſtion as to 


in the houſe of lords, 14 March 1791, with £ 200 coſts) too full of 

Tircumſtances perhaps to be a precedent in point, of frequent uft, 
as it turned much on collecting the evidence of facts, not appear- 
ing, from thoſe which did appear ; but it ſhews in general, that 
dourts of equity will on theſe occafions; weigh the circumſtantial 
and preſumptive proofs of fraudulent miſconduct, as grounds 


Preſtage and others againſt Langford and others, and e con- 
verſe, in chancery, M. T. 11 G. III. A croſs bill was brought 
to ſet aſide a ſale as fraudulent, a former bill having been 
brought for the ſpecific performance of the agreement, and 
that a conveyance wn be decreed. Upon hearing both cauſes 
together, it appeared, that Langford and his ſon, were, as 
auctioneers, employed by Mr. Duane, truſtee for infant le- 
gatees, to ſell a houſe, which was ſold for C. 4000, Langford's 
ſon and one Burnſall being the purchaſers, It was objected, 
that more money might have been had for it by private con- 
tract, and ſeveral circumſtances were heaped together in proof 
to induce a ſuſpicion of fraud; in particular, that Burnſall, a 
few days afterwards, contracted to ſell it again for the advanced 
price of £.4750. But the proof of fraud being judged defeCtives 
the court would not ſet aſide the ſale, merely from the circum- 
ſtance of one of the auctioneers being buyer and ſeller too, but 
diſmiſſed that bill : however without coſts, in order, as was 
ſaid, to diſcourage ſach ſuſpicious tranſactions; and for the 
ſame reaſon, and alſo becauſe the buyers could make ſuch 2 
proßt of their bargain, coſts were refaſed in the other cauſe, 
except in favor of Duane, but a performance was decreed, by 
lords commiſſioners Smythe and Bathurſt. But it ſeems to be 
ſince thought, that if a perſon, employed to ſell; become the 
buyer, this alone is ſufficient to reſtrain the court from decreeing 
n u ſpecific execution. (2 Bro. 326 Kc. 3 Bro. 120.) 
© Sce 2 Bro, 415. 426, 7. a 
its 
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its fairneſs. Thus” articles entered into even 
by an infant during his minority may be in- 
forced againſt him, if he do any thing to 
ſubſtantiate them after his full age. And 
where * a legacy depending on a contingency 
was parted with at a very under price, the 
court would have been willing to have ſet 
aſide the tranſaction, as being an unreaſonable 
advantage made of a neceſſitous man. But 
after the legacy became abſolute, and he, who 
made the aſſignment, was fully appriſed, that 
ſuch transfer might be diſputed, but never- 
theleſs freely executed a deed of confirmation, 
it was thought by two ſucceſſive chancellors 
too much to vacate the party's voluntary 
ratification of what he had a power to ſub- 
ſtantiate, as well as a right to reſcind. The 
following caſe alſo applies to the preſent pur- 
poſe. A * huſband detecting an adulterer 
with his wife, and with a ſword being 
about to ſlay him, the other profeſſed, he 
would make reparation, and in another room 
gave a promiſory note for one hundred pounds 
payable at a future day. At the time of 
payment he gave his bond for ſecuring the 
money, and afterwards brought his bill to be 
relieved. The lord chancellor declared, that 


P 1 Vern. 132. 4 3 Wms. 290 e. 3 Wms. 294 note E- 
Vor. III. G g & 
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if the matter had reſted on the note, gained 


by a man armed from one weaponleſs, and by 
dureſs, tho- it happened to be given for the 
greateſt injury, (in which however the legal 
remedy is damages to be aſſeſſed by a jury) 
he ſhould have made no difficulty of granting 
relief, But when afterwards the plaintiff had 
freely entered into a bond to the huſband, he 
had thereby himſelf aſcertained the damages, 
and ought not to be relieved. On the other 
hand, where * there is any unfairneſs in ob- 
taining the ratification of the former contract, 
it is conſidered only as a continuation of the 
firſt fraud, as a mere contrivance and colo- 
rable proceeding, and the court has faid, 
% it is double hatching the cheat.” The 
confirmation, in order to be effectual, ought 
to be exempt from thoſe impreſſions and that 
influence, which wrought the former tranſ- 
action, | 


III. It is not an objection to the execution 
of an agreement, that at the time of making 
it, the objects thereof were uncertain and 
contingent, Thus where an eſtate was fold 
for a certain ſpecified ſum, and an annuity 


during the vendor's life, who died before any 


* 1 Atk. 344. t 3 Bro. 120. 
1 Bro. 156 &c.; and ſe: 2 Bro. 17, 18, x 
thing 
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thing became due of the yearly payment; this 
contingent agreement was of the fame vali- 
dity, as if the value of the annuity had been 
computed and made a part of the price. 
Thus alſo where A. and B. had married 
two ſiſters, nieces and preſumptive heirs 
of C, from whom they had great ex- 
pectations, and the huſbands by articles agreed, 
that what ſhould reſpectively come to either 
of them from the uncle, ſhould be equally 
divided, theſe articles were holden valid, and 
the mutual benefit of the chance was deemed 
a ſufficient conſideration, It ſeemed indeed 
to have ſome weight, that had there been no 
articles, and the uncle had made no will, the 
ſame equality of partition would have taken 
place by the diſpoſition of the law, and that 
therefore to object to the agreement was to 
object to the rules of law, Where” like- 
wiſe a defendant had given his bond to his 
daughter's intended huſband, with a condi- 
tion to ſettle on that marriage a third part of 
the real eſtate, which ſhould come to him 
from his father, this contract, tho extremely 
hazardous and uncertain, was decreed to be 
performed in ſbecie, and it was not thought 
enough to pay the penal ſum expreſſed in the 


* 2 Wms. 192, 608. 1 2 Wms. 191 &c. 
Gg 2 obligation. 
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obligation. So alſo * the court has decteed 
the ſpecific performance of a contract in the 
nature of a wager, as where, during the great 
uſurpation, it was agreed, in conſideration of 
abating part of the price, that the aſſignee 
would reconvey, when the king and deans 
and chapters ſhould be reſtored. Theſe ex- 
amples may illuſtrate the rule, that mere 
contingency, as to the ſubjects of the contract 
at the time of making it, will not prevent its 
being afterwards carried into execution. 


IV. From the uncertainty we may eaſily paſs 
to the inequality of the terms of a contract. It 
ſeems clear, that ſuch inequality, where there 
is no circumvention or other reaſon, is not 
ſufficient, any more than the uncertainty, to 
reſcind an agreement, and that loſing, as well as 
more equal engagements, will frequently be 
inforced, or at leaſt not vacated, by a decree. 
For if a perſon with his eyes open will enter 
into a hard or unconſcionable bargain, equity 
will not relieve him on this footing only, unleſs 
he can ſhew fraud in the party contracting with 
him, unconſcientious advantage taken of his 
diſtreſs, or ſome undue means made uſe of to 


® 1 Ch. ca. 42. 
* 2 Vern. 423. 1 Wms. 541. Ambl. 18 &c. 2 Vez, 
422, 3. Prec. ch. 206. 2 Atk. 251,—See 2 Bro, 167-179, 


and in particular the notes 176, 7, and 179, 180. 
draw 
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draw him into ſuch an agreement. But indeed 
where agreements are endeavoured to be {ſet 
aſide for the ſuppoſed weakneſs of underſtand- 
ing in one of the contracting parties, for breach 
of confidence, or other ſubſtantive reaſon, the 
inequality of the terms may be a material in- 
gredient in the caſe, as evidence of impo- 
ſition. | 


Here it may be remarked, that* if a female 
infant, under the age of twenty-one years, be 
married to a gentleman of great eſtate, and 
ſhe have a jointure made to her of only one 
tenth of the value of his lands, whereas the 
right of dower extends to one third, notwith- 
ſtanding this, as the law has intruſted * pa- 


d See Grifliin v. De Veulle and others, appendix, caſe the 
third, 


© 3 Atk. 612. See 1 Bro. 106 &. 2 Bro. 545, &c. and 2 
Clough and others v. Clough and others in chancery, 24th Feb. 5. . 
1787 ; which was a bill on behalf of the infant children of the 2 > "70 
marriage, after the huſband's death, againſt his widow, praying 2 — 
that marriage articles might be eſtabliſhed and ſpecifically per- 
formed, entered into before marriage by Patty Clough the Zane — 
widow, while an infant, and her guardians, for ſettling her Er 
eſtate and lands of the huſband as therein mentioned: ſhe by «. 
her anſwer inſiſted, that ſhe had done nothing after her full age, #2» 
aflirming the articles, and that her eſtates were not thereb 
bound, waiving any right under the ſame in the lands of her 
late huſband: the decree declared, that her eftate was not 
bound by the marriage articles, and ordered that the bill ſhould 
ſtand diſmiſſed out of court without coſts. (See 1 Bro. 11 5) 


« This principle ſeems queſtioned, 1 Bro. 112, 


Gg 3 rents 


Je fe, Ls. 
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rents and guardians with the judgment of the 
proviſion to be appointed, ſhe ſhall not ſet. 
aſide this tranſaction by reaſon of the great 
inequality between the dower and the join- 
ture. 


In ſome * caſes, where a plaintiff does not 


: 29 2- make out ſuch a caſe as will authoriſe an ab- 


W775 


ſolute reſcinding of the agreement, yet if the 


contract is very unreaſonable or ſuſpicious, the 


court will withhold its voluntary and diſcre- 
tionary aid, and will not decree ſpecific per- 
formance, purſuing à middle line of conduct, 
and leaving the party to his remedy at law. 


Moſt of the determinations, reſpecting the 
reſcinding of exorbitant bargains, were cited 
in a great cauſe agitated in chancery, before 
lord chancellor Hardwicke, aſſiſted with the 
advice of other chiefs of the profeſſion. Mr. 
"Spencer being about thirty years of age, re- 
ceived five thouſand pounds on condition of 
repaying ten thouſand pounds at or within 
fome ſhort time after the death of the ducheſs 
of Marlborough, who was then ſeventy-eight 
years old, in caſe Mr. Spencer ſhould ſurvive 


Prec. ch. 538. 2 Vern, 632. C. T. T. 234. 
f 1 Alk. 301—355. 2 Vez. 125-160. 1 Will, 286—296. 


her, 
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her, but not otherwiſe. Much depended on 
the particular matters in evidence, as that 
Mr. Spencer was of a broken conſtitution, 
that the offer proceeded from him, and other 
favourable circumſtances too prolix to relate; 
on the other hand it was inferred, that as the 
tranſaction was to be carefully concealed from 
the ducheſs, there was a deceit and delufion 
upon her, from whom Mr. Spencer had 
great expectations, and who was in loco pa- 
rentis to him, as the civilians expreſs it. But 
this ſeems too impracticable a refinement to 
be admitted in forenſic deciſions. There had 
alſo been a voluntary affirmance of the con- 
tract, after the deceaſe of the ducheſs, by Mr. 
Spencer. Upon the whole, the court declined 
to vacate the agreement : and indeed the marks 
of fairneſs, both in making and affirming 
the contract, were fo ſtrong, that nothing 
perhaps but a view to public utility could 
have occaſioned much doubt, 


V. From the reafonings in this cafe it may, 

I think, be inferred, that to make a contract 
uſurinus, which was argued upon as a ground 
for ſetting this aſide, it muſt be either within 
the expreſs words, or a ſhift and evaſion to 
keep out of the ſtatutes of uſury : and that a 
Gg 4 bargain 
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bargain on a mere contingency, where the 
reward is S fide given“ for the riſque, and 
not for the forbearance of demanding the mo- 
ney, as a /can, is not uſurious. For ſuch re- 
ward cannot with any propriety be ſaid to be 
given for the forbearance, when the day of 
payment itſelf may never come. Of this kind 
are bottomree bonds, or fanus nauticum, by 
which the borrower obliges himſelf to pay 
the ſum advanced, with a ſpecified increaſe, on 
the ſafe return of a certain ſhip, but in caſe 
the ſhip periſhes, then the lender is to loſe his 
whole debt. One reaſon aſſigned, why a 
larger premium than the legal rate of intereſt 
is allowed in theſe naval mortgages is a re- 
gard to the encouragement of commerce. 
But the principal cauſe, why our courts of 
juſtice have not deemed ſuch contracts within 
the ſtatutes of uſury, muſt be becauſe the 
whole money is in hazard. For where fix 
pounds per cent. is given for the intereſt of 
money as a loan, it will be of no avail, that 
the ſum borrowed was to be employed in 
trade, unleſs the lender was to all intents a 
partner, But if the riſque be extremely light, 
and not the real object of conſideration be- 


t Seez Bro. 177. So the grant of an annuity, agreed to be 
redeemable, ſeems not to be uſury, becauſe it is not a loan. 
(1 Bro. 93.) 

tween 
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tween the parties, but colorable only, and a 
device to evade the ſtatutes, the contract will 
be conſidered as uſurious in every court. 


Farther it was faid*, that to take advantage 
of another's neceſſity is equally bad as to 
profit by his weakneſs of underſtanding, as 
in either caſe he is incapable of making the 
right uſe of his reaſon. This doctrine is in- 
diſputable as a conſcientious maxim of ethics. 
But it muſt be admitted with caution as a 
rule of forenfic deciſion. It leads to a field 
too wide for juridical experience. To reſcind 
every contract, incompatible with the niceſt 
principles of honor and morality, tends to ter- 
minate all commercial intercourſe”. 

VI. Another 


* 1 Atk. 352. | 


i 2 Bro. 420. What is there ſaid, refers, I ſuppoſe, to the 
lord chancellor's argument, 8th Dec. 1787, being one of the 
days that the cauſe of Fox and Mackreth was debated. (See 
ant. 447 note n.) His lordſhip then ſaid, that “without adopting 
the expreſſion of what had been dalled techuical morality, he could 
not agree to the propoſition, that every ſpecies ofimmorality or 
unfairneſs, or ſuch conduct as a man of honor would diſdain to 
purſue, was a ground of relief in a court of equity.” He then 
put this caſe ; if A. knowing that there is a mine on B.'s eſtate, 
of which B. is ignorant, buy the eſtate for half the value, a court 
of equity could not reſcind this tranſaction. But on the head of 
confidence repoſed and abuſed, —he ſaid, © if A, the greateff 

ſtranger in the world to B, (who profeſſes himſelf ignorant of 
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VI. Another conſideration is, whether, ſup- 
poſing a tranſaction fraudulent or unfair, he 
that is particeps criminis can be intitled to 
any relief. And the anſwer is, that * he may 
be relieved, if not for his own fake, for the 
public utility. Neither of the parties to an 
obligation entered into for concerting a marri- 
age, called a marriage brocage band, is deceived 
or defrauded : yet the court relieves againſt 
this negotiation as a general miſchief. So in 


the value of his own eſtate) come to B. and ſay,-the eſtate is 
near me, I know the value of it, truſt to me, I will give the 
fair value, —and impoſe on him; this fraud might be relieved 
againſt, becauſe it is contrary to the contract, whereby the party 
had ſtipulated to declare his true knowledge of the matter. [In 
the caſe of the mine there wks no contract, whereby the party 
had undertaken to diſcloſe his knowledge. ] In another part of 
this day's ſplendid and convincing argument, his lordſhip de- 
clared, * ſuch ſtipulation need not be expreſs : it was ſufficient, 
if it appeared that the party, ſeeking relief, truſted to and re- 
lied on the repreſentations of the other contracting party, ſo as 
to conſtitute him a ſpecial kind of truſtee.” He ſeemed to lay 
down the rule without exception or reſerve, © that a common truſtee 
cannot ſell to himſelf, but the oſtenſible vendee will become a 
truſtee in his room, and that, without proof of fraud or under- 
value. But in the caſe of a ſpecial confidence repoſed and 
abuſed, there muſt be proof of loſs, it muſt not be injuria 
abſque damno. He added, © he heſitated on the danger, that 
might ariſe from the precedent, by applying the principles of 
this deciſion to reſcind other contracts, and to render the traffic 
of mankind inſecure. It was to no purpoſe to lay down defi- 
nite rules of law, if the courts governed themſelves by indefinite 
rules of evidence in reſpect to the conſtruction put on the actions 
of men.” | 
* 1 Atk. 352, : 
3 bargains 
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bargains to procure certain offices, neither of 
the parties is unappriſed of the terms; but it 
tends to introduce unworthy perſons into 
public employments, and therefore for the 

ſake 


11 Bro. 124, 5. Harrington v. Du Chatel, in chancery. 
Nov. 15th 1781,-—— This was the caſe of annuity bonds given 
for the groom of the ſtole's recommendation to the office of 
page to the king. According to my note of it, Mr. Madocks 
for the injunction argued, that it was like the caſe of marriage 
brocage bonds, and the other caſes where the court relieves with 
a view to public policy, Mr. Erſkine on the ſame fide urged 
the turpitude of the contract, that the royal palace might by this 
means be filled with vagabonds ; that the king was deceived in 
the object of his bounty; that Mr. Harrington being to pay over 
the whole emoluments, (for it appeared the annuities amounted 
to the income of the place) might be put on baſe deſigns againſt 
the honor of the crown ; that ſuch ſale of offices was a miſde- 
meanor at common law; that the groom of the ſtole was liable 
to an information in the king's bench for his breach of truſt ; and 
cited ſeveral authorities, eſpecially C. T. T. 140 &c. and Burr. 
2494 Kc. Mr. Kenyon contra argued from the conceſſions on 
the other ſide, that if the king's bench would interfere crimi- 
nally a forticri that court, in its civil capacity, would deny the 
legality of the bonds; and then relief was not proper or neceſſary 
in equity. Mr. Graham on the ſame fide argued on the little 
concern the public had, whether the king was ſerved by one 
page of the back ſtairs or another : that it was not like offices 
reſpecting the adminiſtration of juſtice or the revenue: that if 
there were a deceit on his Majeſty, it was in his private capacity. 
The lord chancellor ſaid, that if a private perſon were to truſt 
to another to provide proper agents for him, who being ſo in- 
truſted ſhould take a bribe for his recommendation, it would 
be a groſs breach of truſt, He ſeemed to diſapprove of the 
diſtinction of the king's public and private capacity; which, he 
ſaid, was of late date any where, and of no date in books of 
legal authority. The king's ſervants were noticed by the law, 
and intitled to various writs of privilege, He admitted, __ 
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fake of the commonwealth the bargain is 
reſcinded. Farther, when a creditor enters 
into an agreement with his debtor for a com- 
poſition of ten ſhillings in the pound, provi- 
vided the reſt of the creditors agree, and at 
the ſame time makes a clandeſtine engage- 
ment for the whole of his own debt, this is 
no fraud on the debtor, but as it is a fraud on 
the creditors in general, who came into the 
propoſal on a preſumption, that the compoſi- 
tion would be equal and without undue pre- 
ference, the court has extended its relief. 


VII. There is another ſort of agreements, 
the reſcinding of which is partly referred to 
principles of general policy, I mean, uncon- 
fcionable bargains made 07h young heirs ; un- 
der which deſcription it was in vain attempted 
to reduce the caſe of Mr. Spencer. Many“ 
of ſuch contracts have been ſet aſide, the court 


the law would relieve, this was frequently mentioned as a termi- 
nut to this court's juriſdiction. But he ſaid, this poſition was 
difficult to be reconciled with any adjudged cafes, deter- 
mined on the policy of the law; which he i!luſtraied by exam- 
ples. He inclined, that turpis contractus might be pleaded at 
law to a band. But if this were uncertain, it was too much on 
that uncertainty to deny relief here. Hg therefore continued 
the inj unction. 
1 Ch. ca. 276, 2 Bro. 173. 


penetrating 
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penetrating through the ſubterfuges, which 
were artfully deviſed to veil the real tranſac- 
tion. For theſe" contrivances are framed to 
gratify licentious appetites on the one hand, 
and avarice on the other. If they were to 
be tolerated, a man might imagine, he was 
providing a liberal ſupply for a ſon or other 
near relation, when in fact he was laying up 
wealth for uſurers and corruptors of youth. 
The impoveriſhment of young heirs, by af- 
fording the means of prodigality, is certainly. 
a political evil in this country more eſpecially, 
in which the unbiaſed and juſt influence of 
noble families forms an eſſential part of the 
conſtitution. To which may be added 
from the ſenatus-conſultum Macedonianum, (6 
called from the uſurer who gave occaſion to 
it, and levelled againſt this practice) * nullius 
poſſe filufamilias bonum nomen expettatd patris 
morte fieri.” But theſe contracts, when they 
await the deciſion of the court, muſt depend 
on their ſpecial circumſtances. It is not ad- 
viſable to give too particular reaſons for de- 
termining ſuch caſes. It might not perhaps 
be ſafe even to paſs a new law: leſt by poſitively 


® 1 Atk. 342, 3. 351. 
Dig. I. xiv. t. 6. le. 1. in præfat. 


pointing 
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pointing out what contracts ſhould be void, 
improper inferences ſhould be drawn in favor 
of ſuch as were, in ſome degree only, of a 
different deſcription. It was * laid down by 
the lord chancellor, in the abovementioned 
caſe of Mr. Spencer, that political arguments 
in the fulleſt ſenſe of the word, as they con- 
cern the government of a nation, muſt be, 
and have always been, of great weight in the 
conſideration of that court; and that, tho 
there may be no dolus malns in contracts, yet 
if the reſt of mankind are concerned as well as 
the parties, it may aptly be ſaid, that it re- 
gards the public utility. Now beſides the 
ſeveral inſtances I have already cited, there are 
other contracts properly ſet aſide from their 
dangerous tendency to the commonwealth. 
The only example I mean farther to allude to 
is analogous to the caſe of young heirs, and 
relates to dealings between guardian and ward. 
Thus“ a preſent of ſtock, or an annuity 
granted, to a guardian or truſtee by a young 
ward, lately come of age, will for the moſt 
part be ſet aſide on reaſons of public utility. 

5 1 Atk. 352. 

2 2 Vez. 547. Seer Vez. 379. 2 Vez. 259. 2 Atk. 15. 


25. C. T. T. 111. Griffin v. De Veulle and others, appen- 
dix, caſe the third ; which relates to ſeveral of the topics in this 


lecture. 
I have 
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I have ſtated the moſt obvious and familiar 
grounds of defeating the validity of contracts. 
Such as are not liable to any of theſe objec- 
tions will in general be carried into a ſpeci- 
fic execution. This prerogative of courts of 
equity I have formerly inſiſted upon as peculi- 
arly characteriſtic of that kind of juriſdiction.— 
In a caſe near the end of Charles the firſt's reign, 
the court of chancery declared, * that it was 
warranted by the precedents and conſtant 
practice of that tribunal, where ſuch agree- 
ments had been made, upon which the party 
could only recover damages at law, for that 
juriſdiction to decree the thing in Hecie: 
wherein it did not bind the intereſt of the 
lands, (tho* this now ſeems exploded as a 
ſcrupulous reſerve or a ſlight evaſion) but in- 
forced the party to perform his own agree- 
ment. The rule does not hold e converſs, 
that where 20 action at law lies to recover 
damages on the breach of an agreement, 29 
ſuit in equity. can be maintained. For * ex- 
ample, if a woman under age, being ſeiſed in 
fee, on a marriage with the conſent of her 


r Vol. I. 205 &c. * 1 Ch. rep. 84. 
t Seer Vez. 454. 22 Freem. 246. 
x 2 Wms. 244. But ſee ant. 453 note c. 


guardians, 


464 Of the performance, or LEO r. 58. 


guardians, ſhould covenant, in conſideration of 
a ſettlement, to convey her inheritance to her 
huſband, and ſuch ſettlement were competent, 
equity would execute the agreement, tho no 
action would lie at law to recover damages. 


The moſt common ſubject matter of ſuch 
contracts, as the court will decree to be ſpe- 
cifically performed is real eſtate. For“ in 
general judges in equity will not entertain a 
bill for a ſpecific performance of contracts of 
ſtock, corn, hops, or other articles of mer- 
chandiſe, that vary according to different 
times and circumſtances, but will leave the 


plaintiff to his remedy at law. A * breach of 
the 


Y 3 Atk. 384. Ant. 434 note u. 

* 3 Atk. 512, 1 Vez. 12,——Whiſller v. Mainwaring and 
others. In chancery, Mich. Term. 1773. 14 G. III. A bill 
was brought on a covenant to put into repair and to keep in re- 
pair certain demiſed premiſes. 'The covenant charged the cove- 
nantor, his heirs and affigns ; and ſo rar with the land: (ant, 87. 
poſt 472.) the covenantor was dead two years befora the ſuit was 
commenced, 'There was evidence, that the premiſes were in te- 
nantable repair at the death of the covenantor, and inhabited by 
the leſſee, beſides the preſumption of their being put in repair 
at The time of the leſſee's entry, ariſing from his acquieſcing 
ſeven years from the time of ſuch entry to the commencement 
of this ſuit without proceeding on the covenant. The ſolicitor 
general argued for the defendants, that if the covenant had been 
only to put in repair, and ſo might have been ſatisfied by a 
ſingle act, till the remedy would have been proper at law ; a fer- 
tiori, where this court cannot do final juſtice on a covenant to 

keep 
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the common covenant to repair demiſed pre- 
miſes is conſidered in much the ſame light, 
and as proper only to be redreſſed by action at 
law. But on a covenant to rebuild, as it was 
holden by lord chancellor Hardwicke, the 
landlord or leffor may come into chancery for 
a ſpecific performance, if he is in due time, 
and no conſtructive acquieſcence can be im- 
puted to him. This doctrine however has 
very lately been controverted, and perhaps in- 
tirely overruled, by the late lord chancellor. In 
reſpect to acquieſence, a ſpecific execution of 
agreements will ſometimes be decreed, tho 
the time of performance is elapſed ; eſpecially 
if the nonperformance was not incurred by any 
default of the party ſeeking relief. As if in 
the ſale of an eſtate, it be ſtrongly ſtipulated 
that the price ſhall be paid by a certain day, 
which elapſes without payment, ſtill the con- 
tract may be inforced; for the general rule is 
not to conſider the time as of the eſſence of 
agreements, Yet * the actual payment on the 


hee in repair, but there muſt be repeated applications. Mr- 
Bicknell on the ſame fide obſerved, that the bill prayed an iſſue 
of what might juſt as well have been tried at law without coming 
into this court. Some of the defendants were purchaſers of the 
reverſion, The bill was diſmiſſed generally with coſts. 

* 3 Bro, 167, d 1 Vez. 459. © See1 Ch. ca. 110, 1. 
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day prefixed may ſometimes be highly impor- 
tant to the party, and his fole motive for en- 
tering into the contract at all; and by the 
failure he may incur irreparable loſs. Such 
ſpecial caſes may form diſcretionary exceptions 
to the rule. Indeed this whole branch of ju- 
dicature, reſpecting the performance and re- 
ſcinding of agreements, ſeems more of the 
diſcretionary kind, than any other. Some 
leading principles may be laid down, but thoſe 
ſubject to exception; and an unforenſic and 
inevitable latitude muſt often be allowed of, 
and the ſpecial circumſtances of each caſe re- 
ſpectively muſt be weighed, in forming a proper 
and Fw deciſion, 


It is a very important concern, that in con- 
tracts proper for a ſpecific performance, equity 
conſiders them often as actually performed, 
before the decree for that purpoſe. As* 
where a man articles to buy land, this gives the 
party contracting for the purchaſe an equi- 
table intereſt in ſuch land, which he may de- 
viſe, even before the day, on which the con- 
veyance is to be made, provided the articles 
But ſee 1 Bro. 237. i 
2 Vern, 679. 2 Wms. 629. 1 Ch. ca. 3% NON 
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be antecedent to the will, but not otherwiſe. 
After ſuch contract, the vendor ſtands ſeiſed 
in equity in truſt for the vendee; and there- 
fore the execution of it ſhall be decreed againſt _ 
a ſubſequent purchaſer, who has notice of the 
Prior agreement. The vendor alſo may come 
into the court of chancery for a ſpecific per- 
formance of the contract of ſale, and to have 
the money paid, as well as the vendee. In“ 
theſe caſes it is ſufficient to anſwer the end, 
if at the time for effecting the conveyance, 
the (eller can make a good title; and it is. not 
unuſual for the maſter's report to certify, that 
if a third perſon. join in conveying, the title 
will be good. For the direction of the court 
is to inquire, whether the ſeller can, not whe- 
ther he could at the time of entering into the 
articles, make a clear and unimpeachable title 
to the premiſes affected by the contact. The 
court being thus open to both the contracting 
parties, it is reaſonable to anticipate the force 
of a decree, by conſidering the vendee in poſ- 
ſeſſion of the eſtate before it is conveyed to 
him, and the eſtate as actually converted into 


money and part of the perſonal property of the 


# 1 Ch. ca, 212, -8 2 Wms. 630, 1. 
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vendor. And as lands articled or deviſed to 
be fold are reputed in the light of money, fo 
money articled or bequeathed to be inveſted in 
land has in equity many of the qualities of real 
eſtates, and is diſcendible according to the 
ſame rules and canons of inheritance. But he, 
who is intitled to ſuch money as tenant in tail, 
with remainder or reverſion to himſelf in fee, 
may elect to take it as money or land; accord- 
ing to his determination appearing by ſlight 
evidence of intention, provided i he be of full 
age, it ſhall ſubſequently go to his heir or exe- 
cutor ; and, it ſeems, he may * bequeath it by 
a will, not atteſted by three witneſſes, ac- 
cording to the requiſition of * in deviſes of 
real eſtate. 


Where the ſpecific execution of a contract 
takes place in courts of equity, it is material 
to conſider for and againſt whom, and how, 
ſuch performance will be decreed ; both 
which points indeed have already been in ſome 
meaſure unayoidably touched upon. 


I. If articles of fale of lands be to be car- 


d 1 Wms. 172. 470. 2 Wms. 171. 3 Atk. 447. 3 Wins 
211 Kc. 1 Bro. 223-238, 

1 3 Bro. 236, 7. Ambl. 229. J Ambl, 242. 2 Bio. 57. 

* 1 Bro. 236. 1 2 Wms. 632, 
| ried 
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ried into execution after the vendee's death, 
kis executor muſt pay the money as a debt, 
but the eſtate will be conveyed to his heir 
It is“ faid, © that a man, marrying the exe- 
cutrix of one, who makes an agreement, 
ſhall be as far bound as the original contrac- 
tor:” and “ that an agreement for a cuſtom 
ſhall bind a purchaſer or heir :” from which 
conciſe doctrines we can only infer, that re- 
gularly, and without adverting to particular 
occurrences, repreſentatives are bound to a 
ſpecific performance of the contracts of their 
principals. Thoſe however, who are not par- 
ties to an agreement, and do not make their 
claim wholly from any party thereto, but have 
an independent and ſubſtantive intereſt prior to 
the contract, will not be bound by it, Heirs 
in fee ſimple, and aliences with notice of the 
preceding agreement, are bound, becauſe their 
claim is wholly derived from one of the par- 
ties to the former contract. But® if tenant in 
tail mortgage without levying a fine, the iſſue 
in tail will not be decreed to confirm the eſ- 
tate of the mortgagee. So* if a man, ſeiſed 


m 1 Toth. 4. 5» ® t Lev. 237. 
9 Mod. 19. 2 Vez. 634 Where this is ſaid to have 
ben 


CR 
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of an eſtate tail with or without remainder: 
over to a ſtranger, contract for mortgage or 
ſale, receive the money, and die without le- 
vying a fine in the former inſtance, or with- 
out ſuffering a recovery in the latter, tho? he 
was bound himſelf, yet the court of chancery 
will not carry the agreement into execution 
againſt the iſſue or remainder-man in tail. 
The ground of which is that the iſſue in tail 
or remainder- man claim per formam doni, from 
the creator or author of the eſtate tail, and 
therefore, tho in the power of the tenant in 
tail to be barred by a particular conveyance, 
that not being done, the court cannot take 
away a right, which they derive not from the 
tenant in tail, but from the original donor. 
Upon the like foundation, I apprehend, it was, 
that * where a copyholder for life agreed, that 
J. S. ſhould enjoy the premiſes during his (the 
alienor's) life, and the widowhood of ſuch 
woman as ſhould be his reli; and the cuſ- 
tom was, that the widows of copyholders 
for life ſhould be entitled to the kind of copy- 


been the caſe of a Mr. Savil, who, when tenant in tail, choſe 
rather to live in jail, and to be ſerved in plate there, than to 
perform his agreement. 


P 1 Ch. ca, 171, 2, 5 
3 2 Vern. 45. 63, 
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hold dower called free bench, the court diſ. 
miſſed a bill brought by the purchaſer, and 
refuſed to bind the widow by this agreement ; 
at the ſame time putting this caſe, that if a 
jointenant agree to alien, and do not accom- 
pliſh his engagement, but die, it would be a 
ſtrange decree to compel the ſurvivor to per- 
form the agreement. Theſe deciſions flow in 
the ſame channel, and this is common to them 
all, that the contractor had not a pure and 
abſolute intereſt in the lands. For a defective 
ſecurity will be aided in equity, where he that 
made it hada right to bring a complete charge 
upon the land, without the effect of a fine or 
recovery. 


It may be a frequent topic of debate, whe- 
ther the performance of contracts ought to be 
decreed where the buſineſs is carried on by 
agency. If * the party undertaking for and on 
the behalf of a pretended client have no au- 
thority from his principal, there it is a fraud, 
and the undertaker ought himſelf to be liable. 
But where a due authority is given to treat, 
this is only acting for another, and factors or 
brokers acting for their principals were never 


r 2 Vern. 151, ' 3 Wms. 279- 
Hh 4 . holden 


472 Of the performance, ar LECT, 58, 


holden to be liable, in their own capacities, 
to the other contracting party. The cafe of 
principal and agent as between themſelves is 
different: they are mutually liable to actions 
at common law; and where that remedy is 
attended with trouble and circuity, courts of 
equity will in ſome inſtances extend relief. 
Thus where a man contracted to pave the 
ſtreets of a town, by a written inſtrument ex- 
ecuted between him and two of the pariſhi- 
oners, the court of exchequer decreed him 
relief againſt theſe undertakers, and left them to 
their remedy over againſt the reſt of the pariſh, 
more eſpecially indeed as the written contract, 
which was the plaintiff's evidence, was in 
the hands of one of the defendants. But the 
" fame doctrine of makin g the immediate con- 
tractors, where many are concerned in intereſt, 
lieble to the party contracted with, has pre- 
vailed i in recent determinations, 


Under this head it muſt alfo be recollected, 
that there are * covenants, which are ſaid to 
run © with the land ; and which therefore may 
| be decreed for and againſt the ſucceſſive own» 


t Hard. 208. 1 Bro. 101 Kc. and n. 
y Ant. 464 note 2. 
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ers of real eſtates. Thus * where a grant was 
made of a watercourſe through the land of the 
grantors, who covenanted for themſelves, their 
heirs and aſſigns, from time to time, to cleanſe 
ſuch watercourſe, which came by meſne aſ- 
ſignments to the complainant in the cauſe, 
and the land in like manner to the defendant, 
and the bill was for eſtabliſhing the enjoyment 
of the ſaid watercourſe, and that the defen- 
dant and all claiming under him might, from 
time to time, cleanſe the ſame according to 
the covenant, the court was of opinion, that 
this was a covenant, which ran with the land ; 
and that tho the plaintiff had cleanſed the 
fame, whilſt it was eaſy to be done, and of 
little charge, yet ſince the right was plain, 
and the cleanſing made more chargeable by a 
building newly erected, it was reaſonable to 
fix it on the defendant; and ſuch was the 
decree, 


II. As to the inquiry how the performance 

of agreements is decreed, ſometimes it ſeems 

neceflary, ” that an agreement ſhould be exe- 
* 1 Eq.ca. abr. 27, 


7 1 Vern. 199,—-—A performance, in ſubſtance, ſecms to have 
been at all times generally available at common law. (Pl. 291.) 


cuted 


474 che performance, or LECT. 58. 


cuted according to equitable conſtruction, in 
purſuance of the i intent of the parties, and not 
according to the ſtrict letter of the ſtipula- 
tions: in like manner, as we have formerly 
ſeen, in an action at law, a breach of cove- 
nant cannot always be ſet forth in the very 
words of the deed, but the effect and meaning 
thereof muſt be purſued. 

Commercial contracts are expounded in all 
courts according to the uſage of trade. 


Marriage articles are the principal object 
of diſquiſition under this head, In decreeing 
the execution of them, and preſcribing the 
ſettlement to be made, the court does not al- 
ways ſcrupulouſly regard the legal operation 
of the expreſſions. The general example is, 
where lands are covenanted to be ſettled on the 
heirs of the bodies of the huſband and wife ; F 
in this caſe a ftri# ſettlement will be decreed : 
for otherwiſe the huſband and wife might 
defeat the claim of the iſſue; and as to them 
the proviſion would be I If the ſet= 


„ 3 450. 
» Gilb. lex prætor. /b initio. C. T. T. 20. 2 Wms. 356. 
n. 1. (4th ed. 7 I — 124— (155, 6)—164. (4th ed.) 
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tlement be formally drawn before marriage, 
and any thing contained in the original agree- 
ment be omitted, it will be preſumed to 
have .been waived, unleſs it can be. proved to 
be left out by fraud or miſtake. But if the 
ſettlement be after marriage, there it will be 
controled by the articles, and made conform- 
able to them; becauſe the foregoing preſump- 
tion cannot then take place. However tho 
both articles and ſettlement are previous to the 
marriage, yet if the ſettlement refer to the 
articles, and be profeſſed to be made in pur- 
ſuance thereof, (which removes the ſuppoſi- 
tion of the parties having come to a new and 
different agreement) the ſettlement will then 
be made conformable to the intent of the par- 
ties in the articles, but ſtill not to the preju- 
dice of purchaſers, for a valuable conſideration, 
and without notice. 


Thus I have attempted an abridgment of 
the leading principles, with ſome of the ex- 
ceptions, which govern courts of equity in 
decreeing the ſpecific execution of contracts 
a prerogative ſo peculiarly appropriated to 

| | thoſe 
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| thoſe tribunals, that altho the king in his 
privy council exerciſes judicial magiſtracy over 
the plantations, yet it was holden, that that 
judicature could not ordain performance of an 
agreement for ſettling the boundaries of twa 
provinces in America, but the ſuitors were 
remanded to the equitable juriſdiction, 


F x Yea, 4474 
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LECTURE LIL 
Of teftamentary cauſes, 


F the validity of a will of lands be diſputed, 
as being a forgery, or for want of ſanity 

in the deviſor, for fraud or undue influence 
and control, the determination of the iſſue muſt 
be in a court of common law, by the verdict 
of a jury. The probate of wills of perſonal 
eſtate is conceded to the ſpiritual judge. Al- 
tho it is one of the prerogatives of the court 
of chancery to correct matters of fraud, and to 
diſpenſe adequate relief, yet * a will cannot be 
ſet aſide there for fraud, impoſition, or undue 
influence, without the intervention of a jury, 
becauſe a will of perſonal eſtate may be ſet 
aſide in the eccleſiaſtical court for ſuch prac- 
tices, and of real eſtate, at common law. 
The * reaſon is, that the animus teſtandi, which 
is eſſential to the making of a will, is wanting 
in theſe caſes; conſequently the queſtion is pro- 
perly before thoſe tribunals reſpeCtively, as it 
amounts to no more than this, whether in fact 


8 Vi n abr. 167, 8 and marg. 3 Bro. parl. ca. 358 &c. 


there 
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there really be any deviſe or bequeſt. In? 
regard therefore to real eſtate, it is frequent 
for the court of chancery to ſend an iſſue of 
deviſavit vel non, as it is barbarouily expreſſed, 
to be tried by a jury. It* is however laid 
down, that altho that court, or a court of 
common law, cannot, in an adverſary way, de- 
termine the validity of a probate of a will or co- 
dicil, yet if it come there on an incident in a 


Blunt v. Swinnerton in chancery, 2oth December, 1774. 
On a bill to eſtabliſh a will and for a perpetual injunction againſt 
the heir at law, the caſe was, there had been two verdicts both in 
favor of the will, but the firſt againſt the expreſs opinion of Mr, 
J. Nares, and the ſecond by a ſpecial jury, equally to the diſſa- 
tisfaction of Mr. J. Aſhurſt, who fully reported the evidence. 
Two wills were found wrapped in the ſame paper; in the for- 
mer the teſtatrix had made her brother and heir at law her 
principal deviſee; this was dated in 1751; the other was of a 
much later date and was in favor of the plaintiff, being the 
will in diſpute ; on which the teſtatrix had written to the fol- 
lowing effect; “ this is not my will, but the will of Mary 
Blunt; my true will is wrapped in the ſame cover &e.” It 
was agreed, this ſuperſcription would not amount to a revocation, 
and it was only uſed as evidence of influence and impoſition. 
It appeared very ſtrongly by other proof, that the teftatrix 
was extremely under the influence and control of Mary Blunt, 
who was her ſervant. The foreman of the jury, in giving the 
ſecond verdict, aſſigned the reaſon for it; viz. that the jury 
thought, tho the teſtatrix was under the influence of the 
plaintiff,” yet ſhe was not ſo abſolutely under her influence as to 
avoid the will. A motion was now made, for a ſecond new 
trial; which was directed, on payment of coſts as between at- 
torney and client, 


4 1 Atk. 630, | 
8 cauſe, 
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cauſe, and that incident be admitted by the 
parties, the chancery or a legal court may de- 
termine it, and hold the parties bound by 
their admiſſion. And if either of the parties 
fhould afterwards commence a new ſuit in the 
eccleſiaſtical court to conteſt that determina- 
tion, there would be ſufficient ground for 
granting a perpetual injunction. Moreover, 
when the fact of a will duly executed remains 
undiſputed, ſtill abundant room is left for in- 
terpoſing the A of our courts of 


9 


I. Deviſes of legal and of truſt eſtates have 
the ſame conſtruction in courts of equity. 
This uniformity reſpects, firſt, the* incidents, 
properties and conſequences of the eſtate. 
Secondly it has regard to the allowed mea- 
ſure of the limitations, viz. the impoſſibility 
of tying up the eſtate beyond a certain boun- 
dary, thus excluding all tendency to a perpe- 
taity, For example, it being an eſtabliſhed 
rule, that there cannot be a remainder over 

* Vol. II. 297 &c.—— As to the means, by which an eſtate 
cloathed with a truſt, may be diſcharged thereof, ſee Cockayne, 


an infant, v, Eyles and others, in chancery, 16th and 17th 
Dec. 1771. The wills, deeds and facts are too prefix for in- 


ſertion. 
Vol. II. 239. 243, 4. 8 Vin. abr. 45& 
| after 
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after a guaf; eſtate tail in perſonal effects, ag 
in a leaſe for years, words creative of an eſtate 
tail will veſt the whole property therein, if the 
perſon intitled once come in ee; and the 
ſame rule obtains with or without the inter- 
vention of truſtees in the deviſe. Here then 
the uniformity of conſtruction in courts of 
law and equity plainly reſpects the meaſure, 
which limitations are not allowed to exceed : 
Thirdly the ſame analogy, between legal and 
truſt eſtates, prevails in the conſtruction of 
the intereſt deviſed, (as whether it ſhall 
amount to an eſtate of inheritance or for life 
only,) provided the truſts be executed, fully 
limited and declared, and not executory, 
merely, that is, not having an expreſs and 
direct proſpect to a future conveyance. It is 
true, there are dicta to the contrary effect. 
It is true alſo, that * Mr. Fearne's reaſoning 
(viz. that truſts were independent of tenure) 
applies to truſts indiſcriminately ; and that in 
inforcing the diſtinction between legal eſtates 
and truſts, he repeatedly adds executory af 


u Burr. 1268. : Vez. 152. 
143. (4th ed.) { Ibid. and 220. 


a leaſt, 
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leaſt. But we muſt not hence infer, that the 
learned author thought, the diſtinction was 
maintainable between legal eſtates and truſts ex- 
ecuted. For he elſewhere * cites ſeveral autho- 
rit:es, which ſhew, that, in ſuch caſes, a ſtrict 
analogy of conſtruction muſt be obſerved. On 
the other hand, if * the truſts be execu- 
tory, imperfect and incomplete, a difference 
of conſtruction may be allowed, in order to 
effectuate the intent of the deviſor. As where 
a ſum of money was bequeathed to be laid 
out in lands to be ſettled on A. for life, 
without impeachment of waſte, remainder to 
truſtees to ſupport contingent remainders, 
remainder to the heirs of the body of A, re- 
mainders over, with a power to A. of join- 
turing, it was decreed that A. ſhould have 
but an eſtate for liße in the lands to be pur- 
chaſed, tho in the caſe of a legal eſtate or a 
truſt executed, he would have had an eſtate 
tail: becauſe © in exccutory truſts ſomething is 
left to be done; and the truſts may be exe- 
cuted, in the future conveyance, to which a 
proſpect is had, agreeably to the intent, with 
more accurate exactneſs analogous to the- 


* 1 Fearne, 208, 9. 215, 6. (4th ed.) Ibid. 206 &c. 
2 Wms. 471 Kc. C. T. T. 19. Ant. 474. 5+ 
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manner of decrecing marriage articles, before 
noticed. 


II. As wills are frequently brought before 
courts of equity, where truſtees are to veſt 
money in the purchaſe of lands to be ſettled, 
ſo on the other hand the ſame juriſdiction is 
reſorted to, where the deviſor expreſsly directs 
his real eſtate to be ſold for the payment of debts, 
legacies and portions. Debts * and legacies 
may alſo be charged on land by implication ; 
as if a man by his will ordain that his debts 
and legacies be firſt paid, and then make a 
_ diſpoſition of his real eſtate. Theſe conſide- 
rations may draw our attention to the diviſion 
of afſetts into real and perſonal, legal and 
equitable. 


A Vern. 708, 9. 1 Vern. 411. C. T. T. 110, 1. 3 Wms. 
91 &c. 3 Bro. 347, Kc. Debts, ſubſequent to the will, are 
included: (2 Atk. 274. 3 Ark. 202. Ambl. 556.) and thoſe 
barred by the Mtute of limitations. (Sal. 152. 2 Vern. 141, 2. 
2 Wms. 374.) Otherwiſe, as it ſeems, if debts be particularly 
ſcheduled, (3 Lev. 433.) If a teſtator charge all his worldly 
eſtate with his debts, copyholds, unſurrendered to the uſe of his 
will, are chargeable pari paſſi with the real property: (3 Wms. 
96.) but ſimple contract debts ſo charged ſeem geuerally not 
to carry intereſt, for their nature is not changed, (1 Wms. 


229 n. 1. 334+ n. 1. 4 ed.) 
Lands 
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Lands deſcended in fee ſimple were always 
real aſſetts for ſatisfaction of ſpecialty credi- 
tors. Even an advowſon ſo deſcended 
is real aſſetts. And a very juſt * act of 
parliament, formerly noticed, (reciting that 
it is not reaſonable or juſt, that by the prac- 
tice or contrivance of any debtors their credi- 
tors ſhould be defrauded of their juſt debts) 
therefore makes void, as againſt ſpecialty cre- 
ditors, all deviſes of real eſtates, of which the 
deviſor was ſeiſed in fee ſimple, in poſſeſſion, 
reverſion, or remainder, or of which he had a 
power of diſpoſing by his laſt will. But the 
ſame ſtatute * makes valid deviſes for payment 
of debts, and for raifing portions for younger 
children in purſuance of a marriage contract, 
made before marriage. In ſuch caſe, bond 
creditors muſt take the eſtate as it is given to 
them, and be ſatisfied par: paſſu with thoſe by 
ſimple contract. But by this law, freehold 
intereſts, deviſed otherwiſe than for the juſt 
purpoſes aforeſaid, are become real aſſetts, at 
law, (and without reſorting to a court of 


equity) in favor of bond creditors. 


1 3 Wms. 401. 
r 3 W. and M. c. 14. Vol. II. 370. note as See 2 Bro, 
514. 
*$ 46 b 
Ii 2 As 


* 
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As to perſonal aſſetts, the teſtator's whole 
property of that kind, bequeathed or not, is 
aſſetts both in law and equity, to which cre- 
ditors, by ſimple contract or of any higher 
order, may have recourt© for ſatisfaction of 


their demands. But* tho a man cannot ex- 
empt 


Ws. 325. See 2 Bro. 614. Bunb. 302, 3. n. In 
Chancery, July 18th 1774, Roger Kynafton, plaintiff, Vic- 
toi ia Kynaſton, widow, and others defendants, The bull was 
brought by the deviſee in remainder of the real eſtate againſt 
the teſtator's widow and executrix, to have the perſonal eſtate 
firſt applicd in payment of debts &. The teſtator by his will 
« charged his eſtate with his debts, legacies, and funeral ex- 

ces ; and, that his debts and legacies might be paid as ſoon 

as poſſible, deviſed particular eſtates to truſtees, in truſt to ſel! 
and diſcharge a mortgage due to one of them, and all other his 
debts, legacies, and funeral expences; and deviſed to his wife, 
the defendant V. K. all the reſt and reſidue of his real eſtate for 
life, without impeachment of waſte, and likewiſe all his perſonal 
eftate whatſoever, and from and after her deceaſe to his brother 
the plaintiff R. K. (the teſtator's heir at law) and his heirs for 
ever, and appointed the defendant V. ſole executrix.” Lord C. 
made three queſtions, obſerving that it had been very diligently 
argued at the bar, but he thought it a plain caſe, 1. Whether 
the wife Thall have the whole perſonal eſtate unapplied for pay- 

ment of debts, He admitted, that the perſonal eſtate is ihe 

natural fund, but might by expreſs declaration be exempted. 

Here the expreſſions were ſtrong enough for that purpoſe : For 
the whole perſogal eſtate was given to the wife, and the real 

eſtate was deviſed to truſtees to be ſold to pay a/l his debts, and 
he expreſsly enumerated funeral expences, which were the firlt 
thing to be paid. This conſtruction was fortified by the facts. 

The eſtate to be ſold was worth C. 33,000, and the debts 
amounted to C. 16, 00: whereas the perſonal eſtate was worth 

only C. zacoo, part of which the wife was intitled to under her 


mpriage ſettlement. He therefore decreed the whole perſonal 
eſtate 
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empt his perſonal effects from payment of debts, 
as againſt the creditors themſelves, (for it is 
called the natural fund) yet he may as againſt 
the deviſee of his real eſtate by uſing clear 


and explicit words. 


The * rule in equity is, that, in caſe even 
of a ſpecialty debt, the perſonal aſſetts ſhall 


eſtate to the wife, citing Wainwright v. Bendlowes, 2 Vern. 
718, 9. 2. The ſecond queſtion was, whether the words © reſt 
and reſidue” ſhould be confined to an eſtate not deviſed to be 
ſold, or extend alſo to the ulterior intereſt ia thoſe to be ſold 
after ſatisfying the truſts, The legal eſtate was wholly in the 
truſtees ; this reſpected the remaining equitable intereſt after 
debts paid ; which if it be not particularly diſpoſed, would 
clearly go to the heir as a reſulting truſt. But he thought theſe 
words ſufficient to include both any eſtate not before deviſed, 
and thoſe particularly deviſed to be ſold, citing Thompſon v. 
King, decreed 1739. 3. The third queſtion, which he treated 
as rather more difticult, was whether the wife ſhould have the 
whole perſonal eſtate abſolutely, or for life only. He thought 
there was nothing to confine it to the term of her Life, and ob- 
ſerved that when he gives over the reſt and reſidue &. and 
after her deceaſe to the plaintiff, tho he inſerts the word 
« heirs,” he omits the words executors and adminiftrators, and 
here cited the caſe of Richards v. Baker and others, 2 Atk. 321 
Kc. There fore he decreed (among other things) that ſo much 
of the bill as ſought an account of the teſtator's perſonal eſtate 

&c. and fo much thereof as ſought that the plaintiff ſhould be 
let into poſſeſſion of ſo much of the real eſtates particularly 
deviſed to be ſold as ſhould remain unſold after the truſts 
performed, ſtand diſmiſſed : and declared, that the defendant 
V.K. was intitled for life to the rents and profits of ſuch parts of 
the eſtate deviſed to be ſold as ſhould remain unſold, 


* 2 Atk. 426. 430. 434+ 
; Ii 3 be 
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be firſt applied, and if deficient, and there be 
no deviſe for payment of debts, the heir ſhall 
then be charged for aſſetts deſcended. For 
lands are in equity a favored fund. Inſomuch 
that” the heir at law or deviſce of a mortgagor 
may demand to have the eſtate mortgaged by 
ſuch deviſor himſelf and not by an anceſtor, 
cleared out of the perſonalty. And a“ ſpe- 
cific deviſee of a mortgaged eſtate is intitled 
to have it exonerated. out of real aſſetts de- 
ſcended. But at law there is no ſuch diſtinction 
of favor ſhewn to lands: a bond creditor, may, 
if he pleaſe, proceed immediately againſt the 
heir, without ſuing the perſonal repreſentative 
of his deceaſed debtor. As to the order, in 
which real aſſetts ſhall be applied in equity for 
payment of debts, (after exhauſting the perſonal 
effects, ſuppoling them not exempted) the 
5 general rule is firſt to take lands deviſed 
ſimply for that purpoſe, then lands deſcended, 
and laſtly eſtates ſpecifically deviſed, tho ſo 
deviſed, expreſsly charged with debts, 


Equitable aſſetts are ſuch as at law cannot 


Y Vin. abr. t. Heir. U. pl. 3, 5. See 1 Bro. 58 Kc. 1 Atk, 
487, 8. 
” 2 Ack. 430—439. * 2 Bro. 263, 


be 
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be reached by a creditor, as“ a deviſe, in truſt 
to pay debts, of an equity of redemption ſub- 
ject to a mortgage in fee, or where the deſcent 
is * broke by a deviſe to ſell for payment of 
debts. One exception to the power of reſort- 
ing to what might ſeem equitable aſſetts oc- 
curs, when money by a marriage agreement 
is articled to be inveſted in land. Such * fund 
is not afletts for payment of debts, contracted 
ſubſequent to the articles, in equity any more 
than at law. The importance of the diſtinc- 
tion has been before intimated, viz. that 
* equitable aſſetts are diſtributable between 


Y 1 Vern. 411. 1 Ch.ca.128.n. 2 Atk. 290 &c. 1 Bro. 
135 Kc. 2 Wms. 415, 6. n. 2, (4th ed.) where the caſes are 
noticed, as to ſuch deviſes to executors, 2 Freem. 42. 2 Bro. 94. 
But lands fo deviſed ſubje& to a mortgage for years are legal al. 
ſetts, (2 Atk. 294. See 3 Wms. 341, 2. and n. 1. 4th ed.) 

* See 1 Wms. 430, 1. 2 Atk. 290 &c. A deviſe to pay 
debts out of the profits ſeems equivalent to a deviſe to {ell for 
the purpoſe of converting the eſtate into equitable aſſetts, 
1 Bro. 312; but ſee 2 Vern. 718, 2 Bro. 614. 

a 3 Wms, 217. 

d C. T. T. 220, 1. Where there are aſſetts of each kind, 
ſee 3 Wms. 344. n. 3. (4thed.) C. T. T. 220. It is ſaid, 
(2 Freem. 270.) that where lands are deviſed to pay debts and 
legacies, the latter ſhall be paid in proportion with ſimple con- 
tract debts. It ſeems alſo, that a deviſe to pay debts and Je- 
gacies, takes the caſe out of the ſtatute. (2 Vez. 587 &c.) 
This perhaps muſt be underſtood, where there is enough to pay 
all the creditors. For otherwiſe, and if the legatees are to be 
let in, the deviſe affects to provide for the creditors in an im- 
praQticable manner, (2 Bro. 614.) and appears fraudulent, with» 
in the intent of the law, as to creditors by ſpecialty. 


Ii4 creditors 
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creditors part paſſu : but in the diſtribution of 
legal affetts, where courts of equity have only 
a concurrent juriſdiction with the legal tribu- 
nal, they will not take away the legal prio- 
rity: and as againſt judgment creditors, a 
debtor cannot convert his eſtate into equitable 
aſſetts, ſuch debts being in their nature an 
immediate charge on the land. 


The foregoing obſervations tend to the 
better underitanding of the marſhalling of 
aſſetts, which ſeems to have begun in this 
manner. If bond creditors, who may come 
upon the real eſtate, will yet take ſatisfaction 
out of the perſonalty, ſweeping away the only 
fund, which the ſimple contract creditors 
could reſort to at law, equity will, for the 
benefit of the latter, ſubſtitute them, as it 
were, in the place of the former, and will 
charge the real eſtate to the amount of the 
perſonal eſtate taken in execution by ſuch 
bond creditors. This is called marſhalling of 
aſictts; which may alſo be done in favor of 
legatees. As“ where the real eſtate is deviſed 
for payment of debts, and nevertheleſs the 


© Franc, max. eq. 11. marg. 
* 2 Wms. 81. 3 Bro. 351,2.n, 


creditors 
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creditors exhauſt the perſonal aſſetts, (as they 


maß, for neither the debtor nor the court can 
narrow their ſecurity) the legatees will in 
chancery be decreed to be ſatisfied out of the 
land, to the amount of what the creditors 
have ſo taken out of the perſonal effects. 
Chief baron Gilbert writes“, that if bequeſts 
are given not to younger children, but to col- 
lateral relations or volunteers, that is ſuch as 
have no conſideration particularly meritorious 
(in regard either to natural affection, or honeſt 
equivalent) in their favor, and for whom the 
teſtator was not obliged by the law of God 
and nature to provide, there is no marſhalling 
of aſſetts for the benefit of ſuch legatees. But 
that diſtinction, I believe, is wholly without 
foundation. On the contrary it appears, that 
* where a bond creditor, or any other creditor 
intitled under the will to ſeek ſatisfaction out of 
the real eſtate, has ſwept away the perſonal 
aſſetts, general pecuniary legatees, without 
diſcrimination, may have relief out of the 


lands deſcended, as againſt the heir, by how 


* Lex prætor. 308, 

f Was. 678, 9. 3 Wms. 323, 4. 2 Atk. 437. 

E But the court will not marſhal the aſſetts, on behalf of cha · 
ritable legacies, and in elufion of the ſtatute of mortmain, g G. 
IL c. 36, (Ambl. 615, 6. 704. 715.) 


much 
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much the , perſonal eſtate is leſſened by the 
payment of ſuch debts. For the election of 
the creditor will not determine, what ſhall 
ultimately be the fund charged. The rule 
always was to favor the heir by deſcent by 
marſhalling the aſſetts on his behalf, and 
making the perſonal effects liable in the firſt 
inſtance, where there was a deviſe of lands 
for payment of debts. That great founder 
of ſyſtematical equity, lord Nottingham, firſt 
introduced the ſame indulgence in favor of a 
bares factus or deviſee of land, and has been 
implicitly followed by ſucceſſive judges in that 
court. Concerning the marſhalling of aſſetts 
I have adverted chiefly to the more general 
points. The caſes are complex and difficult 
to be properly abridged. They are * founded 
on extenſive principles of equity, tho in par- 
_ ticular inſtances they may create ſeeming 
hardſhip, and ſpecious matter of complaint. 


III. I ſhall next take notice of thoſe occa- 
ſions, where courts of equity will put à devi- 


* 2 Atk, 438. . 
i 2 Ch. ca. 84. 2 Atk. 436. 2 Bro. 263. 
* 2 Atk. 439. See 2 Vern. 183. 1 Wms. 228 &c. and n. 


(4th ed.) 


fee 
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ſee to his election either of renouncing all be- 
nefit under a will, or of not ſetting up a title 
in derogation of any part of it. In a leading 
caſe on this ſubject it was holden, that if a 
teſtator, diſpoſing of his eſtate among his 
children, deviſes to one fee fimple lands, and 
to another lands intailed, it is upon an implied 
condition, that each party acquit and releaſe 
the other; and ſuch deviſees ought to acqui- 
eſce in the will, or renounce any benefit 
thereby. So alſo“ where an anceſtor, previ- 
ous to his marriage articled to ſettle lands in 
ſuch words as would in equity call for a ſtrict 
ſettlement, then made a deed not purſuant 
to that intent, and had iflue a ſon and two 
daughters, and on his ſon's marriage ſettled 
other lands in the uſual manner, and then 
having levied a fine of the former to himſelf in 
fee, deviſed part of them to his two daugh- 
ters, and the reſt to his grandſon in ſtrict 
ſettlement, the lord chancellor decreed, that 
the grandſon, fix months after he came of age, 
ſhould be put to his election of abiding by 
the will, or if he inſiſted on the articles, then 
ſo much of the other lands deviſed to him as 
would amount to the value of the lands com- 


i 2 Vern, 582. C. T. T. 176 &c. 
f priſed 
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priſed in the articles, and which were deviſed 
to his two aunts, to be conveyed to them in 
fee, it being a tacit condition annexed to all 
deviſes of this nature, that the deviſee do not 
diſturb the diſpoſition, which the deviſor has 
made. And the rule extends to a perſonal 
as well as a real eſtate taken under a will. For 
the fame doctrine was adhered to in the caſe of 
a copyhold eſtate, deviſed to an heir at law, 
for life with remainder over, ſuch heir heing 
alſo under the ſame will reſiduary legatee of 
a large ſurplus of perſonal eſtate. It did not 
clearly appear, that the copyhold had been 
ſurrendered to the uſe of the will : yet it was 
holden, that the deviſee in this caſe enjoying 
a benefit under ſuch will was bound to a total 
acquieſcence. In one of theſe inſtances, 
however, the deviſor had the legal eſtate in 
fee, in another he ” might have ſurrendered 
to the uſe of his. will, and in the other he 
might 'have levied a fine or ſuffered a recovery, 


It appears alſo, that if a party has a prior claim by will or 
otherwiſe, and a ſubſequent one by deed, he cannot claim under 
the latter without confirming the whole of it. (3 Bro. 285, 
6. n.) 
Ii Ven. 234, 5. | 

» Ambl. 430 &c. In deviſing an equity of redemption in 
copyholds there is no need of a ſurrender, and indeed can be 


ne. (3 Wms. 360. N. 1. 4th ed.) 1 
| Gn and 
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and thus acquired an abſolute power of de- 
viſing : ſo that in all of them the intent was 
clear; and the teſtator might entertain a rea- 
ſonable ſuppoſition, that his will would be 
acquieſced under. So where a teſtator's in- 
tention, of making a ſatisfaction for his widow's 
claims of dower or under a ſettlement, is 
plainly manifeſt, ſhe ſhall be put to her elet- 
tion, which ſhe will accept, her rights inde- 
pendent of the will or the benefit thereby 
provided. But ſuch intention muſt be ex- 
preſs or otherwiſe free from ambiguity, and 
cannot, it ſeems, be inferred from a teſtator's 


making a general diſpoſition of a// his property, 
becauſe his eſtate is not his to give * exempt 


1 C. T. T. 182. 
r Ambl. 466, 7. 682, 3. 730 &c, 1 Bro. 186, 7. 481, 2. 
3 Bro. 88 &c. | 
* 2 Vern. 365, 6. 1 Eq. ca. abr. 218, 9. 1 Bro. parl. 
ca. 591 &c, Prec. ch. 354. Lemon v. Lemon, 8 Vin. abr. 
366. 1 Bro. 292. and n. on that fol. app. xiv. &c. 1 Bro. 492, 3. 
3 Bro. 242. 347 &c. overruling, it ſeems, as to this point, the 
prior caſe ibid 255, 6.— The like favorable conſtruction pre- 
vailed, where a leaſehold eftate, before the marriage, was ſet- 
tled upon the wife, in recompence and bar of dower, aud for a 
proviſion for her, and the huſband had no freehold eſtate ; yet 
this was holden no bar to her claim of thirds. (3 Bro. 362.) 
t Nor to diſpoſe of for a valuable conſideration.— To a bill 
tor dower, it is no plea, that the defendant is a purchaſer for a 
valuable conſideration, without notice of the vendor being mar- 


ried. (3 Bro. 264, 5.) 


from 
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from the claim of dower. Laſtly, " where a 
teſtatrix, in purſuance, as ſhe recited, of her 
power for that purpoſe, when in fa& ſhe had 
no ſuch power, deviſed a copyhold eſtate to 
a perſon for life, who was intitled after her to 
the ſame in fee, and who was alſo appointed 
fole executor and thereby became intitled to 
the refidue of the perſonal eſtate, the court 
determined, that he was not under any neceſ- 
ſity of electing wholly to renounce benefit, or 
wholly to acquieſce, under the will. For 
where there is a defect of -power in the devi- 
ſor, and it cannot be certainly preſumed, that, 
if he had been conſcious of ſuch defect, he 
would then have made a different diſpoſition 
of the reſt of his property, in ſuch inſtances 
there ſeems no equitable ground for putting a 
party to his election of wholly renouncing 
benefit, or wholly acquieſcing under a will. 

By the deviſe the property is legally veſted, 
and can only be defeated or deranged on clear 
and unequivocal grounds of equity. 


IV. Another queſtion of the teſtamentary 
kind, which has often awaited the conſtruc- 


* Cull v. Showell, appendix, caſe the firſt, 
* tive 


— - 
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tive determination of a court of equity, relates 
to the elear reſidue or ſurplus of a teſtator's 
perſonal eſtate, whether it ſhall belong to the 


executor, or be diſtributed among the next of 
kin. 


Where no particular legacy is bequeathed 
to the executor, he is intitled to retain the 
ſurplus. And here the rule is fo unſhaken, 
that parol evidence is ſaid not to be admiſſi- 
ble, to ſhew, that the teſtator, tho he gave 


* 2 Bac. abr, 425, cites the caſe of lady Oſborne, widow, 
againſt Villiers and others, as of Hilary Term, 6 G. II. All 
that appears in the regiſter's book, as to the point reported, is 
as follows. The plaintiff was a ſpecific deviſee for life of a real 
eſtate, one of the coheirs and next of kin, and alſo executrix of 
her brother the teſtator, Walſingham : ſhe filed her bill in chan- 
cery, amongſt other things, for an account of the perſonal eſ- 
tate poſſeſſed by the defendant Villiers &c, : he did not appear 
at the hearing: the defendant Lord Viſcount Montag ue, one of 
the coheirs and next of kin, ſubmitted how far he as intitled 
to a ſhare of the perſonal eſtate. There had begn a motion 23d 
Jan. 1732-3 to examine witneſſes viv voce at the hearing to 
prove a great number of letters, ſaving juſt exceptions ; but this 
was on the part of the plaintiff, The decree, on the 17th Feb. 
following, which is ſaid to be made on hearing the proofs read, 
amongſt other things, declares, „that the perſonal eſtate of the 
teſtator belongs to the plaintiff as ſhe is executrix.“ This ac- 
count does not much corroborate the report in 2 Bac. abr. but is 
perhaps conſiſtent with it, which beſides in its manner contains 
internal marks of authenticity to ſhew, that, where an executor 
has no pecuniary legacy, parol proof is inadmiſſible as to the 
teſtator's intention, that he was not to have the reſiduary ſurplus. 
But if evidence be admiſſible on one fide, it ſeems, it muſt be ſo 
on the other. (2 Bro. 527.) | 


no 
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no legacy to his executor did not intend he 
ſhould have the ſurplus. For it is a veſted 
right, by the legal operation of the will, not 
to be defeated by parol teſtimony. But it is 
generally otherwiſe, where he has a legacy, 
tho * of the ſpecific kind. In” a leading cafe 
on this point, the teſtator gave particular le- 
gacies to his children and grand- children, and 
ten pounds apiece to his executors for their 
care. The ſurplus being above FL. 5000, 
the queſtion was, whether it ſhould be a 
truſt for the children, or go to the execu- 
tors, and it was decreed a truſt for the chil- 
dren. For otherwiſe the exccutors, in the 
language of the chancery reporters, would 
have all and ſome; and the legacy, to a par- 
ticular amount, implies, that they ſhall have 
no more. The * obſervation, indeed, of an 
executor's having all and ſome, has, in argu- 
ment at the bar, been urged to be inconclu- 
ſive, becauſe a teſtator, not knowing in what 


* 1 Bro. 154, 5.—— A legatce, deſired to act as executor, 
cannot claim his legacy, without acting, or at leaft proving the 


will. (3 Bro. 95.) 

1 1Vern. 473. 1 Wms. 550. And if there be no next of 
kin, the executors, ſo having legacies, are truſtees for the 
crown. (1 Bro. 201-205.) 

* 2 Wins, 213. * 1 Wms. 546. 2 Vez. 94. 


circumſtances 
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circumſtances he might die, (and whether 
there would be enough to pay the legatees 
their whole bequeſts, executors and all, with- 
out any abatement) might intend that in all 
events his executor ſhould have ſome benefit 
under his will, and might have that meaning 
only in giving the legacy. This reaſoning 
ſeems alſo countenanced by lord chancellor 
Hardwicke ; tho he admitted it to be ſettled, 
that the legacy would exclude. But if © the 
legacy to the executor be not an abſolute giſt, 
but an exception out of another bequeſt, as 
the uſe of goods, to ſuch executor for life, 
then there is no inconſiſtency in his leaving the 
reſiduary ſurplus of the other perſonal eſtate, * 


Where legacies *are left both to the next of 
kin and to the executors, the latter will intitle 
themſelves to the ſurplus, if they can ſhew in 
evidence by the teſtator's declarations, that he 


d 2 Vez. 97. 

© 1Wms. 116. n. 1. 550. n. 1. (4th ed.) 1 n 
307, 8. 2 Vez. 29. 

42 Vern. 737. 2 Wms. 213. 1 Bro. parl. ca. 340 &c. 
1 Will. 313, 4. Tae ſame conſequence would perhaps reſult, 
if the evidence were clear, tu exclude the next of kin, tho 
legacies were given to the executors only, (3 Atk. 68, 69: 
but indeed in that caſe the legacies to the executors were 
unequal; ſee vol. 499, and 2 Vez. 162.) 


Vor. III. 1 intended 
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intended it for them, and to exclude the next 
of kin. For parol proof is here admiſſible, 
being to rebut an equity, (as it is technically - 
expreſſed ; that is to defeat the reſulting truſt 
which'equity might imply in favor of the next 
of kin, conſidering the executor as a truſtee in 
their behalf) and of courſe to ſubſtantiate the 
legally veſted right; not to contradict the 
written will. But it ſeems, if no ſuch proof 
can be adduced, and legacies be given both to 
the executors and next of kin, the ſurplus will 
be diſtributed according to the * ſtatute. Such 
vas the determination, after maturely weigh - 
ing the former precedents, in a caſe ſince often 
cited; the lord chancellor argued, that where 
a teſtator gives his perfonal eſtate from his 
neareſt relations, he ſhould be expected to ſay 
ſo; elſe why ſhould it be preſumed ? Upon 
the 'whole of that caſe, there being expreſs 
legacies to the executors, and no diſpoſition 
of the ſurplus, he decreed them to be truſtees 
with reſpect to ſuch ſurplus, which ſhould go 
to the next of kin. 


But a legacy to one of two executors, in- 


* 2 Wms. 213. f 3 Wms. 43. 2 Vez. 162. 
E 22 and 23 C. II. c. 10. I Wms. 544 &c. 


i 2 Vez. 97. 
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ſtead of excluding both, excludes neither from 
the ſurplus, becauſe it might be given as an 
intended preference; beſides, if ſuch legatee 
die, having ſurvived the teſtator, it is tranſ- 
miſſible to the legatee's repreſentative, and 
not, like * the ſurplus, liable to the other 
executor's claim of ſurvivorſhip as jointenant. 
So it is, if the legacies to executors be un- 
equal, tho both of the ſpecific kind. 


Where a wife has been left executrix, and 
taken benefit under the will, the nearneſs of 
that relation may make a circumſtance in evi- 
dence, but will not of itſelf intitle her to the 
ſurplus as a rule of law. However, parol 
proof may be admitted toſubſtantiate her claim, 
as of other executors. In the following in- 
ſtance, the evidence was not only ſtrong, but 
deciſive on her behalf; whcre * a teſtator 
made his wife executrix, and directed a deviſe 
to be inſerted to her of the ſurplus, but the 
perſon, who drew the will, affirmed, it was 


* 2 Bro. 220 c. 3 Bro. 455 &c. 

I 2 Atk. 68, 69. 1 Bro. 328 &c. m 2 Ver. 30. 

n 2 Vern. 675 &c. ſeems cnira; but Prec. ch. 182 Kc. 1 
Wilſ. 313, 4. 1 Bro. 154, 5. acc, 

* 2 Vern. 252. 1 Wms. 116. 2 Wms. 213. 


Kk 2 unneceſſary, 
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unneceſſary, as ſhe would be intitled to ſuch 
ſurplus of courſe as executrix; it was here- 
upon decreed to her, for it was unreaſonable, 
that ſhe ſhould ſuffer by the obſtinacy of the 
drawer of the will, and his refuſal to obey 
inſtructions. It? appears alſo, that ſuch po- 
tent, extraneous proof, as occurred in this 
inſtance will not in all caſes be required to turn 
the ſcale in her favor. On the other hand, if 
a wife, having a power of bequeathing her ſe- 
parate property, leave her hu/band ſole exe- 
cutor, he ſhall be intitled to the refidue, with- 
out the aid of extrinſic teſtimony to corroborate 
his claim, and it ſhall not be conſtrued a re- 
ſulting truſt for the benefit of her next of kin. 
But the following deciſion reſted chiefly on the 
evidence. A teſtatrix left legacies to her 
brothers and ſiſters, and an expreſs legacy 
alſo to her brother the duke of Rutland, whom 
ſhe appointed ſole executor, and the lord 
chancellor determined, that he ſhould retain 
the ſurplus : here tho ſome ſtreſs was laid on 
his being the head of the family, and there- 
fore that the caſe was ſtronger than in favor 

P x Wilſ. 314: ſee 2 Vern. 649. 1 Bro. parl. ca. 308; 
tho that decree has indeed been referred to another principle. 
(2 Vez. 29. ant. 497.) | 


4, 1 Atk. 467. r 2 Wms, 212, 
even 
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even of a wife executrix, yet the firmer 
ground ſeems to be the evidence of the teſ- 
tatrix's intentions, which was very explicit on 
behalf of the duke. On this occafion how- 
ever the doctrine was recognized, that giving 
expreſs legacies to the next of kin, even tho 
it be to all the next of kin, will not exclude 
them from coming in for the ſurplus, accord- 
ing to the ſtatute of diſtribution ; and that 
there was ſtill much leſs reaſon for it, if the 
legacies to the next of kin were unequal, 


Where a teſtator begins a reſiduary clauſe 
and leaves it imperfect, or where there is a 
blank only for the name of a ſole legatee, theſe 
are ſtrong marks of a teſtator's intention of 
excluding the executors, by, treating them as 
truſtees, not intitled to the beneficial intereſt, 
and conſequently reaſons for admitting the next 
of kin. Therefore a reſidue bequeathed, and 
afterwards lapſed, was decreed to the next of 
kin, tho the executors had no 8 


Laſtly, if there be any A0 1 in the 
will, 


* 2 Ver. 98. 496, * Ambl. 769. 3 Bro, 28 &c. 
” 2 Vern, 100, 2 Wms. 161. 2 Ack. 18. 2 Bro. 156, 7. 
634 &c—ut it ſeems a man may be a truſtee to a ſpecial 
K k 3 purpoſe. 
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will, that the executors are only ſuch i truſt, 
they will not be intitled to the ſurplus; be- 
cauir then it may be averred, for whom they 
are truſtees. 


If ” a ſurplus be to be diſtributed amongſt 
the next of kin, they mult ſeek it in a court 
of equity. The ſpiritual courts cannot compel 
a diſtribution, becauſe they cannot 2 the 
n of a aß. | 


V. There are various occaſions, on which 
zexecutors and deviſees in truſt may ſeek the 
aid and direction of a court of equity, reſpec- 
ting the general management and diſpoſition 
of their teſtator's real and perſonal eſtate, (and 
in particular the diſcharge of queſtionable 
legacies, the appropriation of funds for that 
purpoſe, the care and tuition of orphan wards, 
and a ſuitable and proportionate allowance for 


purpoſe, and in other reſpects an executor, wirhout prejudice to 
his general night in the latter capacity. (2 Bro. 31.) 

v. Was. 549. 

* An appointment in a will of certain perſons to receive and 
pay the contents before mentioned has been holden, by the eccle- 
fiaſtical court a ſufficient nomination of them to dhe office of ex- 
erz. (Ambl. 364.) |; f 


their 
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their maintenance to be paid to their guar- 
dians) and may providently defire to a& un- 
der the indemnity of the court of chancery.— 
As to the execution of truſt limitations of 
real eſtates, and that which is analogous to 
them in perſonal effects, I have already men- 
tioned ſome rules and. conſtructions, which 
ſeemed primarily to challenge obſervation. 
As to mere perſonal effects and property, diſ- 
poſed of in a way not analogous to intereſts in 
land, but abſolutely to the legatee named, the 
precedents, from their nature, can rarely be 
of extenſive application, or become principles 
of conſtruction» and decifion in other caſes, 
not exactly ſimilar. Yet ſome there are, 
which may ſerve to ſolve occurrences: per- 
fectly parallel, and not unlikely to recur. Of 
this kind are the reſolutions, that ” by a be- 
queſt of houſehold goods” plate ſhall paſs; 
that under the term. jewels,” ſuch as were 
annexed to a peer's robes, and his enſigns of 
honor as a knight of the garter, ſhould not 
be included; that pictures, bought after 
making the will, may paſs thereby, where it 
is the intention to give a formed collection; 


7 2 Vern, 638. ® Ow. 124. * Ambl. 642. 
K k 4 that 
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that a deviſe of © all one's goods” paſſes a 

bond; and that a teſtamentary gift of © fur-- 

niture“ may convey plate and pictures, but 
not a library of books, to the legatee. 


If a creditor * make his debtor his executor, 
the legal conſequence is, that the debt is to- 
tally extinguiſhed, and cannot be revived ; but 
if a debtor be appointed adminiſtrator, that is 
no extinguiſhment of the debt, but a /u/per- 
ion only of recovering it by action; and his 
repreſentative on his death would be charge- 
able at the ſuit of the adminiſtrator de bonzs 
non of the firſt inteſtate ; the power of admi- 
niſtrators, as ſuch, ariſing from the ordinary, 
and the rights and intereſt of executors being 
derived from their reſpective teſtators. When 
however it is ſaid, that if a creditor make his 
debtor his executor, the debt is extinguiſhed 
this muſt be underſtood, as the matter ſtands 
at law merely, and. without the aid of a court 
'of equity. For * if an executor be indebted to 
his teſtator, he muſt account for ſuch debt 
in equity to the reſiduary legatee, or next of 
» ins. 267. Ambl. 6og Kc. 3 Atk. 202. 


d 1 Ack. 461. 1 Ch. ca. 292. C. T. T. 240. 
3 ro. 110, 1. | 


kin, 


a 
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kin, as the caſe may be. And if ſuch debt 
due from an executor be ſecured by mort- 
gage, it is improper for the co-executors to 
bring a bill of forecloſure; but if they be 
apprehenſive of his inſolvency, they may bring 
a bill for ſale of the incumbered eſtate. _ 


If an executor pay fimple contract debts 
due from his teſtator, preferably to a bond, 
-of which he has notice, he is liable to ſa- 
tisfy the latter Je bonis proprizs in equity as 
well as at law. But an executor is not com- 


pellable either in law or equity to take ad- 


vantage of the ſtatute of limitations againſt 
a demand otherwiſe well founded, in order to 
cover his teſtator's effects. 


It ſeems, ® an executor or adminiſtrator 
will be allowed out of the real afſetts the 


F 2 Atk. 56. h 1 Atk. 468. 

i It is ſaid, (2 And. 159. cited 4 Burn. eccl, law 253. ed. 
1767.) that an executor is not bound to take notice of judg- 
ments againſt the teſtator in his life, But the contrary is adjudg- 
ed. 1 Cro. 793. lt is, nowever, generally in the election of the ex- 
ecutor to pay which bond credicor, or waich judgment creditor, 
he pleaſes, out of the perſonal aſſetts, not preferring one c/a/5 of 
creditors to a ſuperior claſs. Vol. II. 417. Went. off. exec, 
142. 136. (ed. 1728.) Swinb. 456. 458. (ed. 1743.) 

* 1-Atk. 526. 121 J. I. c. 16. Ant. 160. 


2 3 Wæꝑs. 398. 
155 | whole 
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whole money, which he has diſburſed in the 
payment af judgment creditors, for ſo far he 
has duly adminiſtered. But if he go farther 
and pay bonds beyond the extent of the 
perſonal afſetts, he muſt be content to charge 
the real afſetts rateably only with the other 
bond creditors. 


© Farther, if a creditor bring a bill, and 
obtain a final decree, and a report of the maſ- 
ter, and that report be confirmed, and then 
another creditor bring a bill, and obtain a 
final decree, and his demand be confirmed, 
the executor ought to pay him firſt, who 
uſed the firſt diligence; as in * actions at law, 
the judgment creditor, who firſt ſues out exe- 
cution, ſhall be preferred: but there is no 
priority in paying legacies... And when new 
creditors come in under a bill filed by others, 
which is uſual, and their demands are in- 
cluded in the fame general report, they muſt 
all, it ſeems, be paid according to Aga prio- 
rity: that is out of /egal aſſetts. 


If an * executor, tho without proving the 


2. 3 Atk. 209, * Went, off. ex. 136. (ed, 1728.) 
„ Ambl. 417, Fre 
th 80 will, 
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will, adminiſter the effe&s, then renounce 
the executorſhip, and pay gver the aſſetts 
poſſeſſed by him to the other executor, ſtall 
he remains accountable for bis receipts: to the 
reſiduary legatees. An executor may alſo 
be liable for his omiſſions, as if he *negte& to 
bring an action on a bond; or if he keep 
money dead in his hands: but if he had laid it 
out in the government funds, called three per 
cents, the court would have affirmed his act. 


Laſtly, if an executor admit afſetts, there 
will be a perſonal decree againſt him, to an- 
ſwer the demands of creditors and legatees, 
unleſs he can ſhew, that ſuch admiſſion was 
built on circumſtances, which have fince 
failed, as the inſolvency of a banker of credit, 
in whoſe hands money was depoſited, being 
part of the teſtator's perſonal eſtate. 


Such are ſome of * the privileges and obli- 


4 2 Bro. 156, 7. 1 3 Bro. 73, 74 433» 4. 

* 2 Vez. 85.— Such admiſſion of aſſetts is waived by going 
to an account, inſte ad of taking a perſonal decree, (1 Bro. 489.) 

See farther, 3 Wms. 249 &c: and ſome late caſes, how 
executors may be intitled or become liable to coſts, viz. 3 Bro. . 
90. 2 Bro. 156, 7. 3 Bro. 73, 74. and as to bankrupt and infant 
executors, 2 Bro. 396, 7. 3 Bro. 195, 6. 198, 9. 
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508 . Of teſtamentary cauſes. LECT. 59. 


| gations of executors, as conſidered by courts 


of equity, when appearing before them 
in theſe teſtamentary cauſes. In the next 


and concluding lecture I ſhall conſider teſta- 
mentary cauſes in equity as confined ſimply 
to legacies. 


LECTURE 


509 J 


LECTURE LX. 


Of ſuits in equity concerning legacies. 


N the lait lecture I treated of divers mat- 
ters of conſtruction and deciſion, occurring 
in teſtamentary caufes in courts of equity. I 
ſhall now ſpeak more particularly of the va- 
rious diſcuſſions, which /zgacies may give oc- 
caſion to in thoſe juriſdictions : firſt, deſcrib- 
ing their general nature and ſpecies ; ſecondly, 
conſidering ſome obvious points of uncertainty ; 
thirdly, attending to the queſtion, whether 
legacies ſhall be taken /ngly, or by way of 
accumulation; fourthly, when, and what, in- 
tereſt ſhall be paid for them; fifthly, when 
they ſhall merge in the land, on which they 
are charged; ſixthly, mentioning caſes of 
abatement; and ſeventhly and laſtly, treating 
of the doctrine of ademption. 


I. A legacy is defined by Swinburne *, to 


P. i. 5 6. * 


| 
| 
| 
| 
| 
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be © a gift left by the deceaſed to be paid or 
performed by the executor or adminiſtrator.” 
By calling it © a gift” it is ſhewn to ariſe from 
the mere liberality and bounty of the teſtator, 
and not from matter of neceſſity. Therefore 
if a man covenant to leave any perſon a cer- 
tain ſum of money by his will, the money ſo 
left ſeems not to be properly a legacy. By the 
mention of an * adminiftrator” in the defini- 
tion, it is mferred, that if no executor be nam- 
ed in the will, or if the perfon named renounce 
the executorſhip, or die before he has fully 
adminiſtered the goods and chattels, rights and 
credits of his teſtator, ſo that the appoint- 
ment of an adminiftrator de honis non becomes 
neceffary, ſtill in theſe caſes alſo the legacy is 


to be paid or performed. 


1. Any words, which thew the teſtator's in- 
tention of bequeathing, are ſufficient to con- 
ſtitute a legacy, and to impoſe this obligation 
of payment or performance on the executor 
or adminiſtrator. Thus if a teſtator de- 
ire his executor to give another /. 200, 
without preſcribing any time of payment, 


1 Ch. rep. 246, 7. 
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it is a good bequeſt, and payable like other 
legacies. For where the © property and the 
perſon are aſcertained, recommendatory bequeſts 
are conſidered as imperative. 


2. A ſecond diſcrimination of legacies 4. 
vides them into fpecyfic, (as of a cabinet of cu- 
rioſities, or any other chattel, animate or ina- 
nimate) and pecuniary, of a definite ſum of 
money; which latter are ſaid to conſiſt in 
quantity, and are to be ſatisfied out of the 
general unappropriated aſſetts. This diſtinc- 


tion mult be reſumed in treating both of abate- 


ment and of ademption. 


3. A third and very important diviſion of 
legacies is into, vefted, and contingent. Con- 
ditional bequeſts, in reſtraint of marriage, have 
been before conſidered. So legacies may be 
left on other contingencies. But the com- 
mon uſe of the diſtinction is, where bequeſts 


2 Bro. 45, 46. 230, 1,-—This ſeems the firſt and moſt 
obvious diviſion of bequeſts. Ayliffe (par. jur. can. Angl. 335, 
6.) diſtinguiſhes between univerſal or particular, and ſimple or 
conditional legacies, -He alſo (ibid. 342.) ſpeaks of alterna- 
tive bequeſts; in which caſe, he cells us, the legatary has his 
election. See Dom. civ. I. b. iv. t. 2. < 7-9 

Vol. I. 428 &c. | 


refer 


A _ „ä—äũ — 


512 Of fuits in equity LECT. 60. 


refer to a time future, before * which period 
the legatee dies: if veſted, they ſurvive to his 
perſonal repreſentative; if contingent, they 
lapſe. And the general rule is, that if the 
time of payment merely be poſtponed, and it 
appear to be the intention of the teſtator, that 
his bounty ſhould immediately attach, the 
legacy is of the ' veſted kind; but if the time 
be annexed to the ſubſtance of the gift, as a 
condition precedent, it is contingent, and not 
tranſmiſſible. As a farther criterion the 
giving intereſt is ſufficient to conſtitute the 
legacy veſted : but the ordering of mainte- 
nance is not equivalent thereto. And there 
ſeems this difference eſtabliſhed as to thoſe 


An abſolute legacy alſo is liable to lapſe, if the legatee 
die before the teſtator, as in the caſe of a deviſe of lands. (Vol. II. 
350, 1.) Even if the legatee be dead at the time of making 
the will, and the gift run to him, his executors, adminiſtrators, 
or aſſigns, parol proof is not admiſſible, that the teſtator knew 
of the legatee's death, as an argument, that he meant, it ſhould 
be tranſmitted to his perſonal repreſentative. (1 Bro. 84, 85.) 
But a will may expre/ily provide for the event of a legatee's 
dying in the life of the teſtator, and may ſubſtitute another taker 
in the room of ſuch original legatee. (3 Bro. 224 &c, 240 &c.) 

f 2 Sal. 415. 3 Bro. 473. See 2 Black. comm. 513. 
2 Bro. 77. 3 Bro. 5 &c. 25 &, 2 Vez. 263. Str. 238, 9. 

t 1 Bro. 105, And in ſuch caſe it may be proved under a 
commiſſion of bankruptcy againſt the executor. (2 Bro. 306.) 

bd 3 Bro. 419. Str. 239. 

i Ambl. 588. 1 Bro. 103. 1 Vez. 307; 


who 
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who claim in ſubſtitution of the primary in- 
tention of the teſtator: that if a conditional 
legacy, on failure of the contingency, be li- 
mited over to another, the title of ſuch perſon 
immediately accrues: but if a legacy be pay- 
able at the age of majority, without ſuch limi- 
tation over, and the legatee die before that age, 
his repreſentative ſtands only in the fame ſitua- 
tion, and cannot infiſt on payment, till the 
infant would have arrived at that time of life ; 
unleſs indeed intereſt (perhaps the whole 
intereſt) is given in the mean while, 


4. By defining a legacy to be a“ gift , it is 
diſtinguiſhed from a donation cauſa mortis, which 
muſt be delivered by the donor in his life time, 
and isdeſcribed inthe! imperial inſtitutes, © cum 
guts ita donat, ut fi quid humanitus ei contigiſſet, 
haberet is, qui accepit, fin autem ſupervixiſſet is, 
qui donavit, rrciperet, vel fi eum donationis pæ- 
nituiſſet, aut prior deceſſerit is, cui donatum fit.” 
With us it hath been“ holden, that a dong- 
tion cauſa mortis is not good, unleſs made by 
a party in his laſt ſickneſs; that, altho it is 
in nature of a legacy, it need not be proved 


* Swinb. p. i. 5 6. IL. ii. t. 7. See 2 Vez. 439, 440. 
m 1 Wms. 441 Kc. 3 Wms. 357, 8. See 2 Vez. 439 
Kc. 2 Bro. 612, 3. 


vox. III. LI in 
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in the ſpiritual court as part of the teſtator's 
will, for it operates as a declaration of truſt 
upon the executor; that it may be effectual 
from a huſband to a wife; and that, as it is 
an eſſential requiſite, that the ſubject of a 
donation cauſa mortis ſhould be actually de- 
livered by the party in his life time, there- 
fore a * choſe in action, (as a promiſory note, 
not payable to the bearer) the property where- 
in does not paſs by delivery, cannot be ſo diſ- 
poſed of. Hence it has been? ſolemnly de- 
termined, that money in the public funds is 
not claimable by this kind of legatary gift, 
accompanied with delivery of receipts for ſuch 
ſtock. Such donations are ſubject to the 
debts of the deceaſed, like his other pro- 


perty. 


IT. As to obvious points of uncertainty, 
ſuch I mean as are likely to recur, theſe ei- 


ther reſpe& the perſon, or the intereſt be- 
queathed. 


n 2Vez. 441, 2. 3 Wms. 358. 

* 3 Wms. 358: but ſee 1 Wms. 443. 2 Vez. 442: in which 
laſt book it rather ſeems, that a bond may paſs in this manner: 
as to Jenk. 109, there cited, ſee vol. II. 410. 


» 2 Vez. 431—4443; where the ſubje is largely treated of 
and illuſtrated, 21 Wms. 406. 


1. In 
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1. In reſpect to the perſon, it has been 
decided, that under the deſcription of chil- 
dren or deſcendants, an infant in ventre ſa 
mere, unborn at the time of the teſtator's 
death, or at the time ſpecified for making di- 
viſion, as the caſe may be, cannot take. It is 
alſo eſtabliſhed, that if the teſtator *uſe the 
general phraſe of perſons related to him, the 
ſtatute of diſtributions muſt be the guide of 
conſtruction ; that * deſcendants” includes 
grandchildren yz that * under the laſt expreſſion 
a great-grandchild may be intitled ; and that 
if a* legacy be to the two daughters of A, 
who has three daughters, they will all take. 
A” miſtake in the name of the legatee may be 
rectified; but * if a mere blank be left after a 
title of dignity, or the like, it will not be 
permitted to ſhew, who was meant. 


2. As to the intereſt bequeathed, if a * teſta- 
tor miſcalculate a reſidue, or a debt ſo diſ- 


poſed of, the real reſidue, or debt, will paſs.— 


r 1 Vez. 111 &c. 2 Bro. 47.63. 3 Bro. 419. 


* Ambl. 397. 1 Bro. 31 &c. 3 Bro. 234, 5. It ſeems the 
term * relations“ ſhuts out the wife. (1 Bro. 33.) 


t 3 Bro. 370. * Ambl. 604, 
* 2 Bro, 86, Wms. 425. Ambl. 374. 1 Bro. 31. 
3 Bro. 311 &c. * 2 Bro. 18 &c. 87. 
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The intention is to be explored, and to go- 
vern the deciſion. In theſe caſes, as I have 
before obſerved, precedents, not clofely in 
point, muſt be of little avail. 


III. I now advert to our third propoſed in- 
quiry, where legacies ſhall be conſlrued accu- 
mulatively. This is in other words exploring 
the intention of the teſtator, whether he 
meant that one bequeſt ſhould be in ſatisfac- 
tion of another, or ſhould ſtand together with 
it as an additional bounty. Such © intention, 
when diſcovered, muſt govern, whether du- 
plicare legatum, an repetere. If the ſame 
ſpecific chattel be repeatedly bequeathed, ſuch 
bequeſt can take place but once: ar eadem 
QUANTITAS /epius præſtari poteſt. If the 
* ſame legacy of quantity be ſimply re- 
peated in the ſame will, it ſeems due but 
once: but if the ſecond bequeſt be in a co- 
: dicil 

Ant. 503. © Dig. I. xxi. t. 3. le. 12. 

4.1 Bro. 391. n. © 1 Bro. 30. & n; tho this differ- 
ence between the legacies being in the ſame will, and being one 
in the will, the other in a codicil, is mentioned as a ſtrange dit- 
tinction in Mr. J. Aſton's learned argument, 1 Bro. 391. n. 
but he ſeems afterwards to admit it as ſettled. | 


Dig. I. xxii. t. 3. le. 12. 1 Bro. 389 &. Tho the lega- 
«cies be in different infiruments, yet if they be not given ſimply, 


bur 
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dicil of a date poſterior to the will, it is con- 
ferued, primd facie, a duplication. So if * the 
ſums in the will and codicil be unequal, whether 
the latter be the greater or the ſmaller of the 
two, they ſhall be taken accumulatively. In 
a caſe of which kind it was conſidered as a 
circumſtance tending to prove, that the teſ- 
tatrix intended additional bounties, inaſmuch 
as ſhe, after the making of the will, and 


before the date of the codicil, had an 
increaſe of fortune. In like manner where 
the teſtator deviſed . 300 to be paid 
to the child, which he ſhould have at his 
death, and if he ſhould have none, then to 
his ſiſter, and afterwards, having three chil- 


but for a reaſon expreſſed, which reaſon is the ſame in the will 
and in the codicils, it denotes the intention of giving but one 
bequeſt, and ſuch intention muſt prevail. (2 Atk. 640. 1 Bro. 
392. 5.) On the other hand, if the wording of the gift in the 
codicil be varied from that in the will, and mark the legatee 
as an object of the teſtator's peculiar favor, this corroborates the 
prin facie preſumption of law, that the latter ſhould be an addi- 
tional legacy. (1 Bro. 393.) And the like ſeems to hold, where 
there is but one inſtrument. (2 Bro. 225, 6. 528.) 

s 1 Wms. 423, 4. 1 Bro. 390 &c. n. 

h 1 Wms. 424 This extrinſic evidence of intention might 
be taken into the account, conſiſtently with a recent deciſion ; 
that the ambiguity of preſumption, whether a legatee ſhall have 
two legacies, does not ariſe ſimply from the conſtruction of 
words; but is a preſumption donec probetur in contrgrium; and 
ſo lets in all ſorts of evidence. (2 Bro. 526, 7.) 


i 1 Ch, ca, 301. 
L1 3 dren 
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dren born, he bequeathed by a codicil 
L. 200 to each of them, to be paid al 
their reſpective ages of twenty-one years, 
this is not void for uncertainty; and the lat- 
ter deviſe being without words ſignifying the 
ſame to be of their portions, or any thing ei- 
ther to revoke or affirm the former gift, it 
ſhall be taken by way of accumulation, and 
the children ſhall equally divide both lega- 
cies, But where a teſtator having made a 
codicil containing ſeveral legacies, afterwards 
made a ſecond preciſely to the ſame effect 
with the addition of only one pecuniary lega- 
cy, his intention was thought to appear, that 
there ſhould be but one codicil, and the latter 
only was decreed to ſtand. —On theſe occa- 
ſions, (beſides weighing the evidence, internal 
and external, of the teſtator's intention, which 
muſt prevail, when it can be diſcovered) the 
court of chancery has very unreſervedly re- 
ferred to the rules of the Roman civil law, 
as principles of deciſion. 


Of cloſe affinity to theſe caſes, of double 


* 2 Bro. 521—5 29. 
2 Atk. 638 &c. 1 Bro. 391, 2. n. 393. 


claims, 
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claims, both ſuch double claims being teſta- 
mentary, are queſtions of ſatigſaction, viz. 
whether a bequeſt ſhall go in lieu of 
a portion ſecured by a ſettlement, or 
ſtand together with it as an accumulation, 
Thus“ if a teſtator bequeath to his ſiſters a 
greater ſum than was ſecured and charged on 
the land by the family ſettlement, and then 
deviſe the eſtate to his heir male, this ſhall 
not be in lieu of the portions due by ſuch 
ſettlement. Caſes of this kind are ſome- 
times conſidered and ranked under the title of 


ademption. 


IV. I proceed, fourthly, to enquire, when, 
and what, intereſt ſhall be paid for legacies. If a 
legacy be charged on land, and no time of pay- 
ment be mentioned in the will, it ſhall carry 
intereſt from the teſtator's death ; becauſe the 
land yields rents and profits from that time. 
If a legacy be given out of a perſonal eſtate, 


m 2 Vern. 177. 258. See 2 Bro. 352—376: where moſt of 
the caſes relating to /ati5/a&io, and which depend on the teſla- 
tor's intention, are cited: ſee alſo ibid. 394 &c. 529 &c. A por- 
tion given to a daughter is generally a ſatisfaction of the legacy 
to the ſame amount in the father's will, (3 Bro. 61 &c, See 


3 Bro. 192 &c.) 


n Sal. 415. 1 Vez. 310. 
Ll4 conſiſting 
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conſiſting of mortgages carrying intereft, or 
of ſtocks yielding profits half-yearly, the ſame 
rule ſeems to obtain. But if a legacy be to 
come generally out of the perfonal eſtate, and 
no time of payment mentioned, it ſhall carry 
intereſt only from the end of the year after 
the death of the teſtator. That time is al- 
Jowed to an executor for making diſtribution 
by . the * ſtatute for that purpoſe ; which 
ſtrengthens the rule; but it is ſaid” to have 
obtained before in the court of chancery, 
which derived it from the eccleſiaſtical jurif- 
diction. So if“ a legacy be charged upon 
what is called @ dry rever/ion, it ſhall only 
carry intereſt from the laſt mentioned period, 
a year being a convenient time for a fale, If 
a day be limited for the payment of a le- 
gacy, intereſt accrues from that day. Where 
*a ſum of money is bequeathed to a child, 
payable at a particular time, and no proviſion 
is made for the maintenance of ſuch legatee, 
a court of equity will decree intereſt, or a 
ſuitable allowance. For as the legacy would 


* 22 &23C.1l. e. 10. 68. » 1 Vez. 310. 

4 2Wrms. 26, 27. 7 Sal. 415, 6. 1 Vern. 262, 
2 Vent. 346. 2 Bro. 59. 

1 Ch. ca. 60. See 1 Vez. 397. 
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go to the executors of the legatee in caſe of 
his death, @ fortiori it ſhall contribute to his 
ſupport, while he lives. Here it is implied, 
as to what is ſaid of going to the executors, 
that this inſtance muſt be underſtood of a le- 
gacy not liable to lapſe, in caſe of the lega- 
tee's death. But by more recent authorities 
it ſeems, that, if even a contingent legacy be 
given to a chill, who has no other proviſion, 
the court will give intereſt by way of main- 
tenance ; for they will not preſume the fa- 
ther inofficious, or ſo unnatural, as to leave a 
child deſtitute. This rule however is not 
extended to legatees, who are ” grandchildren of 
the teſtator, to intitle them to intereſt, or to 
have the principal ſecured, where it is given 
over on the contingency expreſſed; neither 
does it include * legitimate children. 


There are alſo other inſtances, beſides what I 
have already mentioned, of intereſt being due 
on legacies from the time of the teſtator's de- 
ceaſe: as, wherever the court decrees a le- 


* Sal. 415. * 3 Atk. 102, 2 Bro. 58, 59. 

Y 1Vez, 211. 1 Atk. gog, 2 Ark. 330. 3 Atk. 101 &c, 
hut a we/ted legacy, payable in future, will be ordered to 
de ſecured. (Ambl, 273.) 

* x Vea. 310, * 3 Atk, 99. 

Sacy 
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gacy to be in ſatisfaction of a debt owing 
from the teſtator to the legatee, (which mat- 
ter is generally referred to the head of ademp- 
tion) and * wherever the legacy is of a ſpeci- 
fic kind and yielding intereſt, (as money in 
the funds, deſcribed as then belonging to the 
teſtator, and bonds for the moſt part, are) it 
ſhall carry intereſt, at* leaſt, from the laſt men- 
tioned period. The ſame benefit * was decreed 
to a legatee, who was niece to the teſtator, 
from the particular facts of the caſe: for it 
appeared, that a ſmaller legacy, at firſt be- 
queathed to her, was payable at an age, 
which the attained in the teſtator's life time; 
and there was an indication of ſeparating the 
legacy in queſtion from the bulk of his eſtate. 
We ſee therefore, that, on various grounds, 
intereſt has been deemed payable from the 
teſtator's death. 


Þ 2 Vez. 563. See 3 Bro. 419. 
© 'To be more exact, it ſeems, a common bond, ſo bequeath · 


ed, paſſes all the arrears of intereſt; and money in the funds, the 
dividends, from the day of payment thereof, next antecedent to 


the death of the teſtator. 
« 3 Wms. 783. 1 Vea. 310. 


It 
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It happened in one caſe, that a huſband, 
apprehending a legacy due to his wife was 
payable only at her marriage, received the 
principal and intereſt from that time; but 
after ſeven years acquieſcence, diſcovering, 
that the legacy was really payable at the ex- 
piration of a year from the teſtator's death, 
he filed his bill in chancery, and recovered 
the arrears of intereſt from ſuch earlier 
period. 


Some books intimate the neceſſity of a 
demand of payment, where the bequeſt is 
payable at a certain time, and the legatee is 
of full age, in order to intitle him to intereſt 
ſubſequent to ſuch demand ; but if this idea 
ever prevailed, it ſeems wholly obſolete, 


If ® legacies be left to be divided according 
to the diſcretion of an executor, and he neglect 
to make diſtribution beyond a year, he muſt 
from that time be accountable for in- 
tereſt. 798 


- 


* 3 Wms. 126. 
Prec. ch. 161. 1 Eq. ca. abr. 286, Poph. 164. 
t 2 Vern. 745, 1 Vez. 211, 
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As to the rate of intereſt, where portions 
were charged on land, and the wills did not 
mention intereſt, the court refuſed to give 
more than four per cent, tho the legal in- 
tereſt is five per cent ; and the rule has been 
fince extended to caſes, where legacies and 
portions are charged upon perſonal eſtates, 
and is now become the eſtabliſhed prac- 
tice, 


T muſt further obſerve on this head, that 
tho pecuniary legacies, not having the ad- 
dition of the word ſterling, are to be paid 
according to the currency of the country, 
where the will was made, yet intereſt there- 
on is to be computed according to the courſe 
of the court at four per cent, and not accord- 
ing to the rate of intereſt in ſuch country, 


V. I am, fifthly, to inquire, when legacies 


> 2 Atk. 343. 523. 1 Vez. 171. 277, 8. 311. 2 Vez.240. 

i 'Tho between the above cited authorities and the preſent 
time, there are ſeveral intermediate caſes, which ſeem to preſerve 
the diſtinction of four per cent. for legacies charged on land, 
and five for thoſe to be anſwered by the perſonal effects. 
(1 Vez. 171. 277, 8. 311, 2 Vez. 240.) But the diſtinction 
is at an end. 


* 2 Bro, 47. 3 Bro. 32 54. 


charged 
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charged on real eſtate ſhall merge in the land. 
Here the general rule is, that ' where a legacy 
or portion is charged on, or deviſed out of, a 
real eſtate, and the legatee dies before the time 
appointed for payment, the legacy ſhall ſink 
into the land, and equity will not load an heir 
for the benefit of an executor or adminiſtra- 
tor. The ſame privilege is extended to a 
heres factus, or deviſee of the real eſtate, who 
is alſo exonerated in this reſpect, like the heir 
by defcent. In one of the earlieſt caſes on 
this ſubject, " a portion was charged on a term 
for years, created out of an inheritance for 
that purpoſe, payable to a daughter at the 
age of twenty-one years or marriage ; the 
daughter died before that age unmarried, and 
her adminiſtratrix ſuing in equity for this 
portion, the court decreed, it thould fink into 
the land. In which caſe the portion was 
given both by ſettlement and will. And if a 
portion depending on a marriage fettlement 
ought to merge, @ cri: ought a legatary 
portion given merely by a will, and which is 
the bounty of the teſtator. So where money 


1 2 Ven. 366, 7. 2 Wms. 277. 610. 612. n. 1. (4 ed) where 
there are very numerous references to caſes on this ſubject. 


= 1 Vern. 204 321. 
®* 3 Atk. 112, 3 Bro, 108 &c. 


13 
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is to be laid out in land to be ſettled, and a 
bequeſt charged upon it, ſuch legacy ſhall 
ſink for the benefit of the heir: for mo- 
ney to be laid out in land muſt be confidered 
as a real fund. And* there ſeems to be no 
diſtinction as to this point, whether the lega- 
tee is a child, or a ſtranger. Yet” the diſ- 
tinction muſt generally ſeem hard, that ſuch 
a legacy as would be deemed veſted, and, if 
payable out of the perſonal eſtate, would be 
tranſmiſſible to repreſentatives, ſhould, when 
charged on land, merge in favor of the heir. 
Nevertheleſs it * is laid down, that if a legacy 
be charged on a mixed fund of real and per- 
ſonal eſtate, and the legatee die before the 
time of payment, no part ſhall be raiſed out 


* 2 Wms. 613. 

2 Atk. 128.——T have not found the reaſon of this impor- 
tant diſtinCtion clearly explained. In 1 Atk. 486, the idea of 
its being in favor of the heir is diſcountenanced : and this ſolu- 
tion is given; that in caſe of perſonal eſtate, the rule is the 
fame in chancery as in the civil law, to preſerve unifor- 
mity of judgments; but in the caſe of lands, the court will 
govern itſelf, ſo far as is conſiſtent with equity, by the common 
law; by which law, if a perſon covenant to pay money to ano- 
ther at a future day, and the covenantee die before ſuch days 
the money is not due to his repreſentative,—But ſurely the law 
not only is, but immemorially hath been otherwiſe ; viz. that 
executors or adminiſtrators ſhall have a writ of covenant for a 
perſonal thing. (F. N. B. 145. D. 146. D. Covenant by execu- 
tors of the maſter of an apprentice. Reg. 165. b.) 


4 1 Atk. 485. 3 Atk. 115. 320. 
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of the real * effects, as auxiliary to the perſonal. 
But * tho the repreſentative cannot reſort to 
the land, where the legacy is charged on a 
mixed fund, he may get the whole, or part 
of it, out of the perſonal effects. Thus where 
a father deviſed a conſiderable ſum to his ſon, 
payable at the age of twenty-four years, and 
a certain maintenance in the mean time, this 
being given firſt and principally out of the 
perſonal eſtate, and not a direct legacy out of 
the real eſtate, which was only charged inaid of 
the perſonal, it was holden not to be fruſtrat- 
ed by the death of the party before the time 
of payment. It is generally true alſo, that 


r Whether the real effects ſhall ſatisfy legacies, in aid of the 
perſonal, that being primarily charged and proving deficient, 
is a queſtion of the teſtator's intention, uſually depending on the 
rational conſtruction of the whole will. (3 Bro. 627 &c.) 

* 2 Wms. 611,-Jlt may be of occaſional uſe to obſerve, 
(tho not ſtrictly falling under the preſent head of diſquiſition) 
that if a legacy be to come at a future time out of a particular 
fund, as the profits of a farming buſineſs, which fails by the 
landlord's refuſal to renew, the bequeſt is not demandable out 
of the general aſſetts. (2 Bro. 125. See 1 Wms. 778, g.) 

© Str. 238, 9.— This caſe, I believe, rightly underſtood, 
proves nothing more than the common doctrine of the court. 
For tho maintenance, and not intereſt, is directed, yet the le- 
gacies are ſtated to be payable at &c; and therefore guoad the 
perſonalty were veſted: and it is plain, the perſonalty was ade- 
quate, for they were ſued for in the ſpiritual court; which could 
not decree execution of a truſt of lands; the ſuit in chancery 
being to reſtrain the eccleſiaſtical judge. I have quoted the 
caſe for the ſake of this expoſition. 

2 Prec. ch. 348 Kc. 2 Atk. 129. 
where 
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where a legacy depends on two contingencies, 
and one of them doth not happen, the legacy 
ſhall be raiſed. In another caſe * before 
quoted, the teſtator bequeathed to his daugh- 
ter, at her age of twenty-one years or day of 
marriage, which ſhould firſt happen, £.2500, 
and if his ſon ſhould die without iſſue male 
of his body then living, or which might af- 
terwards be born, then the daughter ſhould 
have, at either of the times aforeſaid, which 
ſhould firſt happen, the farther ſum of £.3500, 
but in caſe the contingency of the ſon's dy- 
ing ſhould not happen before the daughter's 
faid age or day of marriage, then ſhe ſhould 
receive the laſt mentioned ſum, whenever it 
might after happen : which ſum was charged 
on the deviſed lands. The daughter married, 
having attained her age of twenty-one years, 
and died in her brother's life-time ; her huſ- 
band took out adminiſtration to her, and then, 
the brother dying without iſſue male, ſued in 
equity for this legacy of J. 3500; and the 
queſtion was, whether, the perſonal eſtate 
being deficient, ſuch legacy ſhould be raiſed 
out of the land. The court decreed, that 


* C. T. T. 117 Ke. 3 Wms. 414 Kc. 3 Atk. 327. 
Vol. II. 247, 8. 
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the legacy ſhould be ſo raiſed, and reaſoned, 
that the caſe was different from thoſe, where 
the cauſe of giving the legatary portion, 
namely the advancement of the child, ceaſes ; 
for here the legatee had married, and this le- 
gacy, tho future and contingent, might be a 
conſideration in that engagement, and in the 
terms of it. Another ground of the deter- 
mination was, that the time of payment of 
the legacy was poſtponed for the conveniency 
of the eſtate. This latter principle was 
adopted, and governed the decifion in a * ſub- 
ſequent caſe, in which it clearly appeared, 
that poſtponing the time of payment had re- 
lation to circumſtances of conveniency to the 
eſtate, and did not reſpect the perſon of the 
legatec. 


VI. I proceed now to the fixth ſubject of 
inquiry, namely, when legacies ſhall abate. 
Here we muſt reſume the diſtinction between 
a ſpecific legacy, as of a piece of plate, or the 
like, and à general legacy of a ſum of money, 
which latter con/iſts in quantity. Pecuniary 


* 3 Alk. 319 Ke. See 2 Atk. 127. 
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legatces abate in proportion, if there be a defi- 
ciency of aſſetts, but not ſpecific legatees. It 
has been” obſerved, that as there is a benefit one 
way to a ſpecific legatee, (viz. by not abating) 
ſo there is a hazard the other way ; for if ſuch 
ſpecific legacy, being a leaſe, be evicted, or, 
being goods, be loſt or burnt, or, being a debt, 
become irrecoverable by the inſolvency of the 
debtor, in all theſe caſes ſuch ſpecific legatee 
ſhall have no contribution from the other le- 
gatees, and therefore ſhall pay no contribution 
towards them. As to pecuniary legacies, if 
they be actually paid, and no proviſion be made 
for refunding, yet the common juſtice of the 
court will compel a legatee to refund in fa- 
vor of a creditor, or even of another legatee, 
where there is a deficiency of aſſetts. 


Where the ſum of J. 1 500 was left to be 
laid out in land, and to be ſubject to a rent- 
charge, and it was inſiſted, that this formed it 
Into a ſpecific bequeſt, the lord chancellor 
determined otherwiſe ; he agreed, that the 
legacy was to be taken as land ; but what the 
legacy was, or how much was to be laid out 


Y 1 Was. 540. ® x Vern. 94. * 1 Wms, 539 Ke. 
in 
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in land, was the queſtion; and he aſked, if 
L. 1 500 of the teſtator's money lay upon 
the table, whether the legatee could ſay, I 
have a right to this very money in ſpecie;” if 
not, ſaid he, then it is no ſpecific legacy. In 
another caſe it was the intereſt of the legatee 
to contend, that what he claimed was a gene- 
ral pecuniary bequeſt. This aroſe on a le- 
gacy of £.400 Eaſt India bonds, one of 
which only was found at the death of the teſ- 
tatrix. The maſter of the rolls held this, as 
the caſe ſtood, to be a legacy of quantity, and 
to be ſupplied out of the refidue. For lega- 
cies * of ſtock or annuities in the public funds 
may, according to the circumſtances, be con- 
ſidered either as ſpecific, or general and con- 
fiſting only in quantity. Here alſo, as in 
ſolving moſt other teſtamentary points, it is 
A legacy of a fam of monty may be ſpecific, being deſcribed 
as contained in ſuch a bag, or the like. (1 Atk, 508.) Alſo if a 
man bequeath ſo much ſtock in the public funds, which he at 
that time is not poſſeſſed of, it is a direction to the executor to 
procure ſo much ſtock for the legatee ; and it ſeems to be of 
the nature of pecuniary legacies. (C. T. T. 227.) It appears 
farther, that a perſonal annuity left by a will is to be conſidered 
as a pecuniary legacy. (3 Atk. 693, 44 2 Vez. 4t7.) But 
where an annuity and legacy were bequeathed to a wife in bar 
of dower, it was decreed, that even the latter ſhould not abate 
in proportion with the other legatees. (Ambl. 244, 5.) 
© 2 Ve. 562, 3. | 
« x Vez. 425. See 3 Bro. 160, 1. 
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material to inveſtigate the intention of the 
teſtator, viz. whether * he meant to confine 
it to the ſtock, (as by calling it hs ſtock) 
which he had at the time of making his 
will. 


A * ſpecific deviſee of lands ſhall never 
contribute upon an average with the heir 
at law towards ſatisfaction of creditors, while 
the real aſſetts of the heir, that is, thoſe de- 
ſcended, are ſufficient. In* conformity to which 
rule, it has been holden as to perſonal eſtate, 
that there ought not to be a proportionable 
deduction between ſpecific and pecuniary le- 
gacies, but that the latter ought firſt to be 
applied towards payment of debts. But 
ſpecific legacies ſhall be applied in payment 
of ſimple contract debts, (tho not of other 
legacies) in caſe of the real eſtate. I ſhall 
add, that * appointing a legacy to be paid at 
an earlier time will give no preference to that 


legatee; but if there be a deficiency of aſ- 


2 Bro, 111, 2. b 1 Atk. 505. d Bunb. 32, 33. 
Bunb. go. 2 Wms. 382, 3.— But as to debts by ſpecialty, 
ſpecific deviſes of freehold and leafehold eſtates ſeem to be on 
the fame footing, fince the ſlatute of fraudulent deviſes, 3 W. 
& M. c. 14, and liable to contribute in equal proportions to 
tte ſatis faction of thoſe debts, (i Wms. 403, 4.) 
J Atk. 100. 
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ſetts, he muſt alſo abate pro ratd: and that 
' charitable bequeſts muſt abate in proportion 
with the reſt; tho the Romans gave a pre- 
ference to pious or charitable legacies. 
Laſtly, if“ an executor have a legacy given 
him for his care and pains, he muſt abate in 
. proportion with the other legatees. 


VII. I ſhall ſeventhly and laſtly inquire 
into the ademption of legacies ; which may be 
deſcribed as being of two forts, one ariſing 
from the deſtruction or alienation of the thing 
bequeathed, the other happening where the 
teſtator is a debtor of the legatee. 


1. In all teſtamentary matters of a perſonal 
nature, our courts have availed themſelves of 
the juridical wiſdom and experience of the 
civilians. If we conſult them as to the for- 
mer ſpecies of ademption, we thall learn, 
. domu deſtrucid, aliam eodem loco teftator 
edificaverit, dicemus interire legatum, niſi aliud 
teſtatorem ſenſiſſe ſuerit adprobatum.” Here 
the teſtator may perhaps have been inactive 


11 Wms. 675. 2 Vez. 563. = 2 Atk. 171. 
® Dig. I. xxx. le. 65. § 2. 
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and paſſive as to the ſuppoſed deſtruction of 
the thing bequeathed, If he alien or give it 
away in his life-time, there ſeems ſtronger 
reaſon for ſaying the legacy is adeemed, 
« Rem* legatam fi teftator vivus alii donaverit, 
emnimodso extinguitur legatum. Cum ſervus 
legatus a teſtatore et alienatus rurſus redemptus 


ſit a teflatore, non debetur legatario,” © Lega- 


tum ſpeciei (ſays an able“ civilian) extinguitur 
diſſoluttone, licet ipſa ſpecies retineatur.” To 
confirm his opinion he cites a law in the di- 
geſts, where the change of ornaments works 
an ademption ; and then proceeds,“ diſſici- 
lius enim extinguitur legatum in genere confiſtens, 
quam ſpeciei; ſpeciei extinguitur alienatione, 
quicguid ex ejus pretio faciat teſtator.“ 


But both the * text and commentators of 
the Roman civil law make a diſtinction, that 
if the alienation be perfectly voluntary, the 
legacy is adeemed ; if through a temporary 
conſtraint of indigent circumſtances, it may 
remain. Thus they argue ;—alienation is an 
ademption only becauſe it manifeſts a change 


* Dig. I. xxxiv. t. 4. le. 18. Dig. I. xxxiv. t. 4. le, 15, 
* Gab, conſil. c. iii. & 13. L. xxxiv. t. 2. le. 6, 
Dig. I. xxxii. de leg. 3. le. 11. 5 12, 
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of intention in the teſtator, and ſo amounts 
to an implied revocation: if ſuch alienation 
can be accounted for on other grounds, the for- 
mer preſumption is foreſtalled. Vet the juſt- 
neſs and forenſic practicability of this diſtine- 
tion may reaſonably be called in queſtion: and 
it may be better to agree with thoſe civi- 
lians, who, avoiding diſtinctions difficult in 
proof and in practice, indiſcriminately hold 
alienation to adeem. It is manifeſt, that, to 
lay a foundation for inferring this kind 
of ademption, it is neceſſary firſt to ſhew 
that the legacy is of the ſpecific kind. We 
have before - ſeen, that ſtock in the public 
funds, bequeathed as belonging to the teſta- 
tor, is the ſubject of a ſpecific legacy. This, 


therefore, if fold out by the teſtator, forms 
one 


t Dom, civ. I. b. iv. t. 2, F 11. parag. 13. 

* 2 Bro. 111, 2. Hodgſon and another v. Campbell and 
others in chancery, 12 July 1776.—The teſtator left « the ſum 
of L.1co, part of his ſtock in the joint ſtock of C. 3. 105. per 
cent. bank annuities, 1756, upon truſt” & c. ſold out and bought 
three per cents; and then made a codicil, but without noticing 
this legacy: it was holden not to be adeemed; ſome ſtreſs be- 
ing laid, that the three one half per cents being reduced to three 
per cents, in the mean while, it was. one aggregate fund, and 
this ſelling out, and buying in, was with a view of making ſome 
little advantage, not with a view of adeeming the legacy; and 
ademption depends upon intention. 

His lordſhip doth declare, that the legacy of /.1000, deviſed 
to the ſaid B. Spearman, in truſt for the ſaid defendant R. Spears 

M m 4 man; 
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one of the moſt common inſtances of this kind 
of ademption. 


To this ſame fort of ademption may be 
referred bequeſts of debts due and owing to 
the teſtator, and which he afterwards receives 
in his lifetime. For this may be conſidered 
as a deſtruction or annihilation of ſuch a ſpe- 
cifc legacy: extimguitur ” ipſu conſtantia debitt, 
Here again the civilians diſtinguiſh : volun- 
tary payment by a debtor was ſaid not to 
adeem, becauſe the teſtator was merely paſ- 
five. But if he call in his demands, ſuch 
agency in him has generally been thought, 
both by their tribunals and our own, fatal to 
the legatee. This diſtinction, however, has 

been 


man, was not adeemed by the ſaid teſtator's transferring the 
C. 2700, out of which the ſame was to be paid from the joint 
ſtock of L.3. 10s. per cent. annuities into the 3 per cent. conſol. 
annuities, more eſpecially as the ſaid teſtator has, by a codicil, 
made ſubſequent to ſuch alteration of his property, ratified and 
confirmed his will.” Reg. A. 738. a. 

x See Cartwright v. Cartwright, appendix, caſe the ſecond, 

Dig. I. xxxii. de leg. 3. le. 11. f 13. 

* 1 Eq. ca. abr. zoz. C. T. T. 228. 2 Wms. 165. 330, 1, 
Ambl. 402. Swinb, 548. (ed. 1743.) Dig. I. xxxii. de leg. 3. 
le. 11. 4 13. © Cum lamen guidam nomen debitoris exegi/ſet, & pro 
depofito pecuniam hahuiſſet, putadi fideicommiſi peiitionem ſupereſſe ; 
maxime, quia non ifje exegerat, ſed debitor ultra pecuniam obtulerat, 
guam offerente ipo uon potuit nen accipere.“ 

2 1 Wms. 464. 2 Wms. 470, 1. 3 Wms. 386. Ambl. 569, 
2 Vez. 624. 2 Bro. 110 &c.— Recciving part of a debt under a 

. commiſſion 
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been often queſtioned, if not overruled ; be- 
cauſe the teſtator might ſus for or call in a 
debt, bequeathed to a particular legatee, from 
an apprehenſion that ſuch debt was in dan- 
ger by reaſon of the inſolvency of the debtor, 
and not anms? legatum adimendi. 


2. What may be conſidered as the ſecond 
fort of ademptions happens, where the teſta- 
tor is a debtor of the legatee ; tho this is only 
faying, that the legacy ſhall be taken in ſatiſ- 
faction of the debt, and not conſtrued accu- 
mulatively; ſo that theſe caſes mght have 
fallen under a former divifion of this lecture. 
The preſent kind of ademption is alſo taken 
from the civilians, whoſe maxim is, © d-bitor 
non pra ſumitur donare.” * Length of time 
(ſaid lord Hardwicke) will not ſuffer it to 
be ſhaken now, as it is become the fixed rule 
of property; yet the maxim, debitor non præ- 

ſiunitur donare, would not hold, if it were to 
be reconſidered; for the court has always 


commiſſion of bankruptcy, as a firſt dividend, has been determin- 
ed no ademption of the debt bequeathed, and the legatee were 
authoriſed by the decree to receive the future dividends. (2 Bro. 
108 &c.) But it has ſince been decided, where legacies were 
left out of a debt due to the teftatrix, which debt was diſcharged 
in her lifetime, that the legacies were not due. (3 Bro. 431, 2.) 
» 3 Atk. 68. 


ſhewn 
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ſhewn ſome diſſatisfaction at the rule, and 
endeavored, if there were any room to do it, 
to diſtinguiſh caſes out of it.” And long be- 
fore the caſe, in which this opinion was pro- 
nounced, lord chancellor Harcourt © had de- 
clared a fimilar averſion, when a teſtator pro- 
feſſes, that he is giving a legacy, for the court 
to contradict him and fay, that he is paying a 
debt. Nevertheleſs it is admitted as a general 
principle of ademption, that where a legacy 
either excceds the debt due from the teſtator 
to the legatee, or is equal to it, that is, where 
there is a debt due in the teſtator's lifetime, 
contracted before the date of his will, and 
nothing but a plain general legacy given to 
the creditor, the rule ſhall prevail, and ſuch 

bequeſt ſhall be conſtrued a ſatisfaction of the 
debt. But if the debt be contracted after the 
date of the will, there is no pretence to look 
upon a legacy as payment of it. If the legacy 
be leſs than the debt, it never was holden to 
go in ſatisfaction ; no“ part of a legacy ſhall 
be applied towards ſatisfaction of a debt, be- 
ing larger than the bequeſt, except where 
the intent appears by other circumſtances. So 
there ſhall be no adgmption, if the deviſe be 


© 2 Sal, 508. 4 2 Vern. 478, 9. adm. 1 Sal. 155. 
of 
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of land, which is of a different nature and 
eſtimation in the law. Farther, if the le- 
gacy be upon condition, the rule of ademp- 
tion ſhall not prevail, for by the breach the 
legatee may be a loſer, whereas the will in- 
tended it for his benefit. Laſtly, if the debt 
were upon an open and running account, be- 
twixt the teſtator and his creditor, ſo that it 
might not be known to the teſtator, whether 
he really was indebted or not, then the teſta- 
tor could not intend the legacy to be in ſatiſ- 
faction of a debt, which he did not know 
that he owed. —— The doctrine of ademption, 
the laſt propoſed head of our inquiries, depends 
upon the teſtator's intention ; and what I have 
ſelected is meant as auxiliary authoriſed modes 
of expounding that intention, 


I have now filled up the plan of theſe diſ- 
quiſitions, according to the delineation there- 
of, at the end of my preliminary diſcourſes, 
intitled,” elements of juriſprudence,” where 
I have alſo ſtated the reaſons and principles 
of my general deſign. To the obſervations 
there made on the ſtudy of the laws of Eng- 


F 2 Sal. 508, See 1 Atk, 428. f 1 Wms. 299. 
land, 
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land, I ſhall beg leave to add, (among various 
conſiderations that occur on that ſubject) that 
the means of acquiring a competent degree of 
municipal juriſprudence, excluſive of the ad- 
vantages (if any) which may (now) be deriv- 
ed from this inſtitution, are of three forts, 
private diligence and attention, converſation 
and communication with others, (which aſ- 
fiſtance fir Edward Coke: much recommends) 
and attendance on the courts of juſtice, The 
laborious * Spelman deſcribes the ſtudy of our 
laws to be © molem non ingentem folum, ſed 
PERPETUIS bumeris ſuſtinendam.” On which 
words if I were to comment, I ſhould infer 
trom them the neceſſity of continued and 
unremitted application. And indeed I am 
perſuaded, that the ſame portion of well ſpent 
time and of actual reading in the juridical 
profeſſion will be of much greater avail, if it 
be comprefied within the compaſs of a few 
years, than if it be ſpred and diſtributed 
through a longer ſpace, in a more deſultory 
courſe of ſtudy. As to attendance on the 
courts of juſtice, tho the ſtudent's time there 
may be moſt uſefully employed, for a little 
practical experience often countervails much 


t 1 Inſt, 264. a. k Pref. to Gl. 
reading, 
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reading, yet his time may alſo be there miſe- 
rably waſted. A very imperfect underſtand- 
ing of the caſes there agitated will not only be 
barren of improved cultivation, but productive 
of pernicious errors. On this ground the 
practice of the learned Plowden is highly de- 
ſerving of imitation z who, * as he ſets forth 
by way of uſeful admonition, acquainted him- 
ſelf beforehand with the ſubject matters, 
which were to be argued in the courts, and 
ſtudied the points of law. I ſhall conclude 
with following the example of fir Edward 
* Coke, at the cloſe of his very valuable com- 
ment on Littleton's tenures, in wiſhing to the 
ſtudents of our laws increaſe of knowledge in 
their profeſſion, from which they will derive 
abundant honor to themſelves, and render im- 
portant benefits to their country. 


i Pref. comm. * 1 Inſt. ad. fin. 
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The following caſes, in the two former of which I was 
of counſel, being too long for inſertion in the notes 
(as hath been done in ſome other inſtances ) are here 

ſubjomed. 


CASE THE FirsrT. 


John Cull, and Frances his wife, and Willianir 
Hay - — PLAINTIFFS. 


Jane Showell, widow, J. J. Showell, Stephen 
Frith, J. Dickerſon, F. Burton, and the. 
South Sea Company - DEFENDANTS. 


In Chancery, 22 & 23 * E bill ſtated, that Hen- 


days of june 1773. g E N 
Ambl. 2 Ec. Wa rietta Walraven ſeiſed in 


fee, or having power to diſpoſe of certain copyhold 
eſtates, after giving ſome ſpecific and pecuniary lega- 
cies, gave the reſidue of her perſonal eſtate to her ne- 
phew John Showell, and in purſuance of the power 
given her for that purpoſe, appointed the copyholds to 
John Showell in ſtrict ſettlement; remainder to 
Peter Walraven for life; remainder to the plain- 
tiff Frances, in ſtrict fettlement ; remainder to the 
teſtatrix's couſin, Ann Hay, (late mother of the 
plaintiff W. Hay,) and her heirs for ever; and 
appointed John Showell ſole executor. And the bill 


charged, that by proving the will of the ſaid H. W. 
5 | and 
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and taking the beneficial intereſt thereby given 
in the reſidue of her perſonal eſtate, John Showell 
determined his election to take the copyhold premiſes 
under her will as tenant for life only : and that it 
was the manifeſt intent and deſign of the ſaid teſta- 
trix to make the ſaid John Showell a recompence 
and ſatisfaction for only giving him an eſtate for 
life in the faid premiſes, by giving him the whole 
reſidue of her perſonal eſtate; and which, without 
his having elected to take it as aforeſaid, would 
have been diſtributable between the plaintiff Frances 
and the other next of kin; and that it was hkewiſe 
the deſign of the teſtatrix to make her next of 
kin, and particularly the plaintiff Frances, and the 
ſaid Ann Hay, deceafed, a proper ſatisfaction for 
the loſs of their ſhares of ſuch perſonal eſtate by 
giving them reſpectively a greater“ intereſt in the 
copyhold premiles than ſhe had given to the ſaid 
John Showell, and therefore he took no. other or 
greater intereſt than what was deviſed to him : and 
that he poſſeſſed himſelf of the perſonal eſtate to 
the amount of J. 1000, and /. 1400 new ſouth 


ſea annuities: and the bill prayed, that the defend- 


ants might diſcover their title, and that the copy- 
holds might be ſurrendered to the plaintiff Frances, 
and ſhe quieted in poſſeſſion, and an account of 
rents and profits. | 


The anſwer ſet forth, that Peter Walraven (the 
huſband of the teſtatrix H. W.) was admitted te- 
nant in fee of the copyholds, and having ſurrendered 


#* This however was not true as to the defendant Frances. 
Y to 
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to the uſe of his will, deviſed as follows: *I give 
to my dear wife H. W. all the lands, houſes, tim- 
ber, underwood, and goods belonging to me in the 
pariſh of C. in the county of S. for her natural life, 
and after her deceaſe to the ſaid John Showell, by 
the name &c. on condition that he pay to his mo- 
ther El. Showell . 30 per annum as long as ſhe 
ſhall live: the remaining part of my eſtate I give 
to my loving wife H. M. to be diſpoſed of as ſhe ſhall 
think fit ; and appointed her his ſole executrix. By 
virtue of which will John Showell (as was alleged) 
took an abſolute eſtate in the ſaid copyhold premiſes, 
ſubject to the life eſtate of the ſaid H. W. other- 
wiſe he or his eſtate could not have paid the ſaid 
annuity. Then it ſet forth the admittance of John 
Showell, in ſuch admittance deſcribed as © ne- 
phe w and heir at law of Peter Walraven, and deviſee 
in the ſeveral wills of P. W. and H. W.: that H. W. 
having deviſed the faid premiſes to the ſaid John 
Showell, did not ſtrengthen his title thereto, ſhe having 
no power to deviſe the ſame; and the defendant 
J. J. Showell claimed the ſaid copyhold premiſes, 
let at £.71 a year, under the will of John Showell, 
who deviſed the ſame to Peter Walraven Showell 
in fee, and who deviſed the ſame in truſt for the 
defendant J. J. Showell, charged with an annuity 
to the defendant Jane Showell. 


It did not appear by the bill, who or how many 
were the perſonal repreſentatives of the teſtatrix 
H. W. nor did it appear by the anſwer, what Iega- 
cies ſhe had given, nor in particular one of C. 300 
to the plaintiff Frances. | 

Vor. III. N n it 
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It was argued by the ſolicitor general, (Wedder- 
burne) ſerjeant Hill, and Mr. Lane, for the plain- 
tiffs, and by the attorney general, (Thurlow) my- 
ſelf, and Mr. Brown, for the defendants, 


It was admitted on the part of the plaintiffs, that 
John Showell, under the will of Peter Walraven, 
had a remainder in fee expectant on the determina- 
tion of the life eſtate of the teſtatrix H. W. and 
conſequently that ſhe had no power of deviſing ; 
which depended on the annuity payable to El. 
Showell. [As to this, ſee the authorities cited, 
Vol. II. 357.] 


But it was inſiſted, that John Showell ſhould not 
have taken benefit under the will of H. W. without 
acquieſcing under the will in zoo, 2 Vern. 581.&c. 
C. T. T. 176 &c. 1 Vez. 234, 5. They alſo 
cited, as to John Showell's having actually deter- 
mined his election, the caſe on the duke of Somer- 
ſet's will, (now reported, Ambl. 657 &c.) before 
lord Camden, who affirmed lord Northington's de- 
cree, after the great caſe, 6 Bro. parl. ca. 232 &c. 
[See Ambl. 430 &c. 3 Bro. 88 &c. 255, 6. But 
the election may be poſtponed till accounts taken, 
to direct the party's diſcretionary judgment. 
3 Wms. 124. n. 321, 1 Bro. 187. 446.] 


I argued contra, that the admiſſion, that John 
Showell had a fee, independent of the will, went a 
oreat way to determine the cauſe in favor of the 
defendants, For that, as to putting him to elec- 
tion, the caſes were diſtinguiſhable from the pre- 
« tent. 


E v 


ſent. The intention of the teſtator muſt be ma- 
hifeſt, as in 2 Vern. 581 &c. The deviſor muſt 
either have the legal eſtate, as in C. T. T. 176 &c. 
or elſe a proprietary intereſt and equitable domi- 
nion or power of diſpoſing, purſuing legal ſteps, as 
in 2 Vern. 581 &c. and 1 Vez. 234, 5. I 
cited contra, 2 Vern. 365, 6. 1 Eq. ca. abr. 218, 
Then I argued on the quantum of the reſidue 

of the perſonal eſtate, d eductis deducendis, particularly 
the . 300 legacy to the plaintiff, and that if the clear 
ſurplus was in any degree inferior to the difference 
in value between his life eſtate and an eſtate of in- 
heritance, it could not be a ſatisfaction. 2 Vern. 
478, 9. As to his having actually determined his 
election, he claimed to be admitted under three 
ſeveral titles; the plain interpretation of which 
was, that he would not elect, but left it to the law 
to determine, which ticle he might abide by. As 
to the queſtion of intention, that he was a near re- 
lation, as well as heir at law, of Peter Walraven, 
from whom the real and perſonal eſtate came: that 
the teſtatrix, H. W. had no very near relations; 
and therefore the C. 300 legacy was as large as the 
plaintiff Frances could reaſonably expect; and that 
the teſtatrix was ſo far from giving one eſtate in 
compenſation for the other abſolutely, that ſhe ob- 
ſerves a ſort of proportion in the diſpoſition of both 
eſtates, giving a juſt and reaſonable preference to 
the relations of her huſband, for the reaſon afore- 
faid, in both, but not excluding her own relations 
in either. Laſtly, there was another point, which 
alone was ſufficient to determine the queſtion ; 
Nn 2 viz. 
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viz. that H. W. having no power of deviſing what- 
ever, her will as to the real eſtate was a mere nul- 
lity, and therefore John Showell was not to be put 
to his election, citing lord Hardwicke's doctrine in 
Hearle and Greenbank, 3 Atk. 715, [ſuggeſted 
to me by Mr. Madocks: © that where a man exe- 
cutes his will in the preſence of two witneſſes only, 
and deviſes his real eftate away from his heir at law, 
and his perſonal eſtate to his heir at law, this being 
a good will as to the perſonalty, but void as to the 
lands, for want of being duly executed, the deviſee 
of the real eſtate could not compel the heir at law to 
make good that deviſe, before he could intitle him- 
ſelf to his perſonal legacy, becauſe here is no will 
of real eſtate for want of proper forms and cere- 
monies required by law.” Therefore there were 
no grounds of diveſting from the defendants their 
family eſtate. | 


Lord chancellor decreed for the defendant with- 
out any doubt. He laid great ſtreſs on the afore- 
faid quotation from Hearle and Greenbank, and on 
the length of time, as the bill might have been 
brought in the life time of John Showell. It was 
uncertain, what the reſidue of the perſonal eſtate 
amounted to, and in whoſe hands it was, or who 
had any benefit from it: and here was a legacy of 
C. Zoo to the preſent plaintiff Frances. He ad- 
mitted that where J. S. leaves the eſtate of J. N. 
to a ſtranger, and at the ſame time gives J. N. 
C. 1000, there J. N. ſhall not have the eſtate and 
legacy too, tho it be his own eſtate, becauſe the 
teſtator s intention is plain of making a compenſa- 

9 uon. 
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tion. But here the teſtatrix profeſſes to deviſe in 
purſuance of her power; therefore if ſne had no 
power to diſpoſe of the real eſtate, (as ſhe clearly 
had not) ſne does not deviſe it. He likewiſe 
countenanced the diſtinction, that J had mentioned, 
where the deviſor had a power of deviſing, but 
neglected to ſurrender to the uſe of his will as to 
copyholds, or to levy a fine, or ſuffer a recovery, 
as to freeholds, and where he has no deviſable in- 
tereſt whatſoever, 


Nu g C411 
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CASE THE SECOND. 


Elizabeth Cartwright, widow, and others, 
PLAINTIFFS, 

Mary Catharine Cartwright, widow, and 
others, = - =, - DEFENDANTS. 


In Chancery, { ILLIAM CARTWRIGHT, 
$th July 1775. having otherwiſe made a con- 
ſiderable proviſion for his wife, the plaintiff, by a 
codicil dated 16th Nov, 1765, being the ſeventh, 
reciting, © that he had ſigned articles for ſale of his 
Welch eſtate for £{.1400, bequeathed that ſum, 
when paid, to the plaintiff his wife, and deſired that 
ſhe would diſpoſe of it among her daughters:“ 
and by an eighth codicil, dated 8th April 1766, re- 
citing, © that his ſiſter Armyne Ward, by will gave 
the reſidue of her eſtate to him her executor, to be 
diſtributed amongſt his children by the plaintiff his 
then wife, which reſidue did not exceed /. 15 20, 
and that he had directed his bankers to inveſt . 2000, 
part of his caſh in their hands, in purchaſes of ſtock 
to that amount, he declared ſuch ſtock ſhould go at 
his deceaſe amongſt his children by his then wife, in 
ſatisfaction of their claims to the perſonal eſtate of 
Armyne Ward ;” and by a ninth codicil, dated 13th 
Feb. 1767, reciting, © that he had fold his naviga- 
tion ſtock for C. bog, he gave that ſum as an addi- 
tional legacy to his ſaid wiſe.” 


In 1761, the teſtator gave his ſaid wife a cover, 
in which were incloſed thirteen bank notes of the 


x value 
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value of /.330, and which was directed © To Mrs. 
Cartwright :”” ſome of the codicils were incloſed in 
covers, but not ſo directed. The ſum of /. 35. 4 5. 
44. Hing deducted for expences out of the £.1400, 
purchale money of the Welch eſtate, the reſidue, 
to wit {.1364. 155. 8 4. was paid to the teſtator's 
bankers, and blended with his other money, no 
ſeparate account thereof being kept; and the 
L. 605 tor the navigation ſtock was in like manner 
received in his life time, and applied in common. 
The bill charged the expenditurt was in ſatisfaction 
of liens on the real eſtate, but no attempt was made 
to eſtabliſh that caſe. The teſtator died the 29th 
June 1768. Thomas Cartwright, his ſon by a for- 
mer wife and heir at law, and who was the late 
huſband of the defendant Mary Catharine Cart- 
wright, proved the will and codicils, as executor. 
He took the notes of the value of F. 330, but 
brought them back to the plaintiff, ſaying © they 
certainly belonged to her, and took a receipt for 
them. By his anſwer to the original bill he did not 
admit perſonal aſſetts, but ſaid the legacies, if pay- 
able, muſt come out of the real eſtate charged there- 
with; the money in the hands of the teſtator's bank- 
ers 15 his death being reduced to /. 234. 103. 
O. 74. | 


Thomas Cartwright being dead, the ſuit was re- 
vived againſt the now defendant Mary Catharine 
Cartwright his widow and executrix, who, among 
other things, inſiſted, that in caſe the plaintiff's de- 
mands were allowed, all the benefit her late huf- 
band and his family would derive from the faid 
William Cartwright's will, would amount to about 

Nn4 L. 1000 
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L. 1000, altho her ſaid late huſband had conſented 
to defeat his tenancy in tail in remainder in eſtates 


of C. 4000 a year. 


I argued for the defendants, that the bequeſts in 
the 7th and gth codicils, particularly the 7th, were 
ſpecific and adeemed. Deſtruction, or donation, of 
a thing bequeathed, amounts to ademption by the 
Roman civil law. Si domu deſtructd aliam eodem lo- 
co teſtator edificaterit, dicemus interire legatum. Dig. 
I. xxx. de leg. 1. le. 65. & 2. „ Rem legatam fi 
teſtator vivus alii donaverit, omnimodo extinguitur le- 
gatum. Dig. I. xxxiv. t. 4. le. 18. Paul. ad Dig. 
I. xxxiv. t. 5. le. 15. Goth. ed. declares, 
« teſtator. ſupervivens fi eam rem, quam religuit, 
vendiderit, extinguitur fideicommiſſum.” Mant. de 
conject. ult. vol. l. ix. t. 12. affirms, © legatum 
perierit, fine culpa bæredis, non debetur e/timatio :" 
as in caſe of deſtruction by fire after the teſtator's 
death. The reaſon of ademption is ſtronger, where 
the ſubject periſhes with the teſtator's concurrence. 
ce Legatum ſpeciei extinguitur diſſolutione, licet ipſa ſpe- 
ties retincatur- (Gabr. conſil. ciii. & 13. citing 
Dig. I. xxxiv. t. 2. le. 6; then follows:) © diffici- 
lius enim extinguitur legatum in genere conſiſtens quam 
ſpeciei ; ſpeciei extinguitur alienatione, quicquid ex ejus 
pretio faciat teftator.”— Where a legacy is to come 
out of a particular fund, which fails, the legacy 
fails alſo. Thus Mant. de conject. ult. vol. I. xii, t. 6, 
$ 24, © illa res, ex qud voluit teſtator legatum ſolvi, 
adjicitur in eddem oratione, et tunc, fi non apparet, 
quod aliquam ſubrogavit in locum illius, quam alienavit, 
legatum extinguitur ; quia cenſetur, teſtator eam rem 
tu eddem oratione poſuiſſe, ut illud legatum ex ed ipſa 

; re 
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re neceſſario ſoluatur. 1 Atk. 508. 3 Atk. 03. 
[The ſame doctrine hath ſince been ſanctioned by lord 
chancellor Thurlow, 3 Bro. 431, 2.] A legacy out 
of a debt fails, if the debt fails; unleſs it be a direc- 
tion merely, how to come at the bequeſt the ſooner : 
which exception is analogous to the civil law, Mant. 
ubi ſupra,—in diverſd oratione,—ut legatum facili- 
us ſolvatur.— Here the teſtator having once poſ- 
ſeſſed, and having ſold, the Welch eſtate and the 
navigation ſtock, is the foundation of the codicils; 
having ſpent the purchaſe money, it is as if he 
had never owned the funds, from whence it was 
raiſed. © The thing is annihilated and gone.” 
2 Atk. 597. If one bequeath corn in a barn, and 
conſume the corn in his life time, nothing is due, 
unleſs the corn is replaced. Swinb. 545. ed. 1743. 
[By the marg. it ought to be replaced, * per 
modum ſurrogationis.] — Suppoſe the teſtator's title 
to his Welch eſtate had been evicted, or the pur- 
chaſer had proved inſolvent, how do thoſe caſes dif- 
fer from his having ſpent the money? What he in- 
tended to give is periſhed and gone; it reſts with 
the other ſide to prove, that he intended to ſubſti- 
tute an equivalent. If a man deviſe a thing, 
which he hath not, equity cannot reheve.” C. T. 
T. 152. © Seeing the teſtator ſtrips himſelf of it, 
much more doth he deprive the legatary.” Dom. 
Civ. I. b. iv. t. 2. § 11. paragr. 13. 


The form of the legacy of C. 1400 is material: it 
refers to a time future when paid: ſuch future 
time muſt mean a time ſubſequent to the teſtator's 


death, for then a will ſpeaks: (a difference in this 
behalf 
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behalf between wills and covenants is noticed, Swinh. 
545. ed. 1743.) when is conditional, viz. if it then 
remain a ſubſiſting debt, not received or conſumed 
by me, whilſt I live. The manner, in which the 
very learned Mr. Yorke expreſſes himſelf in his opi- 
nion on this codicil, tho not to be uſed in the way of 
authority, may ſtill ſerve in the way of illuſtration 
to throw light on the ſubje&t. © It ſeems intended 
as a ſpecific legacy in caſe he had died before the re- 
ceipt of it, but eventually there has been an 
ademption.” Such conditional bequeſts are ſuh- 
jet to eventual extinction. Dig. Il. xxx, de 
leg. 1. le. 5. S 1. and le. 6. and I. xxxiv. t. 2. le. 
34. Y2. „Si quis legaverit rem ita, fi mortis tem- 
Pore ejus erit, nec tunc ejus invenitur, nec ſtimatio ejus 
legari videbitur. Dig. l. xxxv. t. 1. le. 33. & 3. © n 
hoc igitur textu deciditur legato ſao per verbum 
temporis futuri, que eo leco erunt cum moriar, 
non contineri rem vendilam etiam non traditam, fi 
eius pretium fit acceptum, etiam fi neceſſitate ven- 
dita fit, quia ea diſtinftio non adbibetur in legato 
concepto per verba futuri temports.” « Quoties 
igitur verbis non continetur res legala, non debetur, vel 
voluntate, vel neceſſitate, alienaverit, et contineri non 
videtur, cum ejus pretium accepiſſe teſtater invenitur 
tempore mortis, quam legavit per verba, que mea erunt 
vel ibi erunt cum meriar. Gabr. conſil. ciii. 5 
8. © Per alienationem rei legate extinguitur legatum 
fine diſtinctione, quando relictum eft ſub conditione, ſi 
mea erit cum moriar.” Mant. de conject. ult. vol. I. xii. 
t. 6. & 11,—The dictinction between alienation 
voluntary and becauſe of diſtreſs has little foun- 


dation in reaſon. They ſhould both indiſcrimi- 
nately 
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nately adeem. Can there be a ſtronger reaſon for 
implying ademption than the urgent neceſſity (the 
civilians' phraſe) and indigence of the teſtator ? 
ce Si alienatio voluntarie fiet &c. legatum revocatum 
conſetur.” Maſcard. de provat, Concluf. 1281. 5 
123. 125. Fiiam neceſſarid alienatione revocatur, 
cum ex ed pretium non pervenit ad defuntium, nec in 
eius patrimonium derum et. Gabr. conſil. c. iii. & 
11. This explains the law, Dig. 1. xxx. de leg. 1. 
le. 96. in prefat. that there ſhould be no ademp- 
tion, where the legacy was in a diſtinct clauſe, and 
where the patrimony was undiminiſbed, the money 
being otherwiſe inveſted, (omnes ſummæ in alios uſus 
tranſlate ) and the funds being inſerted as a direction, 
how the legacy at the time of the will might be con- 
veniently raiſed. —As to debts bequeathed, there- 
fore, jt ſhould ſeem, that by the Roman Jaw, 
voluntary payment was prim4 facie no ademption, 
— otherwiſe if the payment were compulſory ; but 
both caſes were open to explanation ; in the former, 
the proof lay on the perſon claiming the reſidue, he 
was to ſhew, that the money voluntarily paid in, 
* in patrimoni um non verſum eſt; in the latter in- 
ſtance, the proof lay on the legatee, who was to 
make out, that tho the teſtator compelled payment, 
it was not animo adimendi, ſince he laid the money 
by for the legatee's benefit, cum pecuniam pro 
depofito habuiſſet.” Dig. I. xxxii. de leg. 3. le. 11. 
$13 


[On this queſtion of ademption, moſt or all of 
the caſes in Wms. Vez. and Atk. quoted in the laſt 
lecture, and alſo the attorney general v. Parkin, 
5 ſince 
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fince reported Ambl. 566 &c. were cited and com- 
mented on by both fides.] 


I alſo argued, that the delivery of the bank notes, 
ſeven years before the teſtator's death, did not an- 
ſwer the deſcriptions of a donation cau/4 mortis. 
Swinb. 22, 23. ed. 1743. 3 Wms. 356 &c. 2 
Vez. 439 &c. Dom. civ. I. b. iv. t. 1. 4 3. 
2 Eq. ca. abr. 573, 4. It ſeems, he meant at ſome 
future time to declare the uſes of this myſterious 
delivery ; which may explain his reſerve and filence 
at the time, and his ſealing of the cover; he was in 
the habit of adding codicils ; it beſpeaks a future 
executory intention, and not a complete preſent diſ- 
poſition. 


The decree however, amongſt other things, de- 
clared, © the legacies in the ſeventh and ninth codicils, 
pecuniary legacies Sc. And as to the claim of J. 330 
in bank notes, it reſerved the conſideration thereof till 
the plaintiff ſhould have applied to the eccleſiaſtical 
court to prove the facts, relative to the delivery of 
the cover directed to her, in the nature of a codicil. 
And it was declared that the C. 2000, mentioned in 
the eighth codicil, was a ſatisfaction of the claims 
againſt the teſtator William Cartwright, in reſpect 
of the perſonal eſtate of Armyne Ward &c. And 
that if there ſhould be any ſurplus of the perſonal 
eſtate of William Cartwright, the ſame would be- 
long to the defendant Mary Catharine Cartwright, 
and if there ſhould be a deficiency, it ſhould be 
raiſed out of the real eſtate of the teſtator William 
Cartwright, deviſed to Thomas Cartwright in = 
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and by the will ſubjected to the payment thereof.” 
Reg. A. 778. 


It appears therefore, that in determining the le- 
gacies in the ſeventh and ninth codicils to be pecuni- 
ary legacies, the court conſidered it to be the in- 
tention of the teſtator, that they ſhould be ſubſiſting 
legacies, as gifts of ſuch ſums of money, in point of 
quantity, tho in ſpecie he appropriated or deſigned 
thoſe funds for payment, SCE 


Casz 
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CASE THE TrikD. 


Griffin, - <= - - PLAINTIFP. 
De Veulle and others DEENDAN TS. 


In * yr [ HE plaintiff was a young 
Nov. 1781. gentleman of fortune in Ja- 


maica, which eſtate there was under the ma- 
nagement of a Mr. Bond, whoſe conſignee in 
England, another Mr. Bond, placed the plain- 
tiff in the family of the defendant, at . 60 a 
year, and /. 30 for the plaintiff's brother. Their 
ſiſter intermarried with the defendant. The plain- 
tiff having in a ſhort time incurred conſiderable ex- 
pences and debts, Bond aſked De Veulle, what 
would be the full expence of the plaintiff's being 
maintained in his family, he aſked /. 400 a year, 
but being told that was exorbitant, it was agreed to 
be . 200 a year, in expectation (as the lord chan- 
cellor obſerved in decreeing) that nothing extra 
would in future be incurred. Yet {.1300 was 
afterwards demanded for debts incurred partly by 
the plaintiff and partly by the defendant. The de- 
fendant was a bookſcller and ſtationer, but was too 
embarraſſed in his circumſtances to continue his 
trade, and expreſſed his deſire of having a ſettle- 
ment from the plaintiff, as having married his ſiſter 

| (intitled 
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(intitled to but a ſmall portion) and repreſented the 
Jamaica eſtate as worth FL. 3000 or /. 3500 a year. 
The plaintiff conſented by letter to ſettle an annuity 
on the defendant and his wife of £:300, to abate in 
proportion of /. 20 per cent. if there ſhould happen 
to be any diminution in the value of the eſtate, and 
if that ſhould be loſt, then to ſink entirely. Ac- 
cordingly, ſoon after the plaintiff came of age, he 
ſettled annuities of J. 100 a year apiece on the de- 
fendant and his wife till the enſuing December, then 
to be L. 150 apiece, with benefit of ſurvivorſhip, 
and after their deceaſe, the whole /. 300 a year for 
the iſſue of the marriage for their lives. An action 
of covenant had been brought for £.75 in arrear. 
The bill therefore prayed an injunction, and that 
the deed ſhould be delivered up to be cancelled, 
being founded on fraud and miſrepreſentation, and 
conſidering the defendant as a guardian taking this 
advantage of his pupil juſt at his age of majority. 


Many caſes were cited, particularly Oſmond and 
Fitzroy, 3 Wms. 129 &c. Hylton and Hylton, 
2 Vez. 547 &c. and Cray and Mansfield, 1 Vez. 
379 &c. [See as to the conſideration of fraternal 
affection to raiſe a uſe, Pl. 309. ] 


The lord chancellor admitted, that this court 
would not ſet aſide the voluntary deed of a weak 
man, who is not abſolutely non compos, nor any deed 
of improvidence or profuſeneſs, for theſe reaſons 
merely, where no fraud appears; as was laid down 
by ſir Joſeph Jekyll, in Oſmond and Fitzroy ; but 
he ſaid, that fir Joſeph Jekyll might have been 
pleaſed 
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pleaſed to add, that from theſe ingredients there 
might be made out and evidenced a collection of 
fact, that there was fraud and miſrepreſentation uſed, 
The caſe of Oſmond and Fitzroy cannot be ſup- 
ported but on the mixed ground, of lord Southamp- 
ton's extreme weakneſs of underſtanding, as well as 
the ſituation of Oſmond. So as to gifts to a guar- 
dian from his ward on coming of age, the court has 
thought the influence of that relation ſo great, and 
that it was ſo difficult to prove the various means 
of unduly exerting it, that in general ſuch gifts are 
not valid. But a guardian may, as Mr. Mansfield did 
much to his honor, (1 Vez. 379 &c.) excuſe him- 
ſelf from ſuch ſuſpicion, and reap the advantage of 
intended bounty. It is poſſible therefore that ſuch 
gifts may be good. His lordſhip commented on the 
difagreement between the inſtructions in the letter, 
and the deed. By the one, the annuity was to be 
L. 300 at a time that the plaintiff conſidered the 
eſtate C. 3000 a year, and to abate &c. ſo that it 
was a tenth part of the whole : by the other, it was 
not to abate till the eſtate fell to C. 1500, conſe- 
quently it was one fifth. There was alfo in proof 
a diſagreement between the original agreement and 
the deed, reſpecting the limitation of the annuity to 
the iſſue of the marriage. The annuity was valued 
at C. 2500, and it was by the deed redeemable for 
£. 3500, which money was to be diſpoſed more 
favorably to De Veulle, than the annuity as limited. 
[I ſuppoſe the lowneſs of the valuation depended 
on the contingent abatement.] The eſtate was 
now communibus annis C. 430 or thereabouts. [There 
was a ſuit in the chancery of Jamaica reſpeCting a 

4 : large 


AE xix 


large jointure charged on the eſtate by a former 
proprietor.] As to its being objected, that relief 
might be had in an action of covenant at law, re- 
ſpecting the proviſional abatement, his lordſhip 
obſerved, that the deed very improvidently ex- 
poſed the plaintiff to diſcover his eſtate, which 
ſhewed his ignorance and incompetence for ſuch 
tranſactions. It was urged, that there was no ſup- 
Prefſio veri, or ſuggeſtio falſi, by De Veulle, and that 
he did not know, that the eſtate was not worth 
L. 3000 a year. But the lord chancellor ſaid, he 
at leaſt did not know, that it was worth ſo much, 
and yet hazarded the repreſentation. The circum- 
ſtances of this caſe, and the ſituation of the parties, 
collectively, ſnewed that the plaintiff was deceived, 
abuſed, and circumvented, and therefore the deed 
was declared void as being obtained by fraud, and 
the injunction, which had been obtained, made 
perpetual; and the plaintiff was to pay the two de- 
fendants, the truſtees in the deed, their coſts, which 
were to be repaid to him by the defendant De Veulle, 
and no coſts were given as among the other 


parties, 


THE END. 
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1 II. 102-104. 

Abbreviations, III. 53. e. 

Abeyance, II. 190. 

Abſque hoc, III. 69. b. 

— tali cauſa, III. 260. 

Acceſſion, II. 392. 

Acceſſory, II. 500. 

Accidents, I. 208. See Fire. 

Accord with ſatisfaction, III. 93. 
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II. 487. 
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Admiralty, droits of, II. 433. 
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Adultery, I. 150. 
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Advowſon, II. 63-66. 355. 
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III. 34. f. 

— real aſſets, III. 483. 

Elfricus, II. 85. 

Afﬀeerors, III. 234. 

Affray, I. 259. 
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Aftermath, II. 98. 
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— in contracts, III. 471, 2. 
Agiſtment tithe, II. 98. 
Agreements, decreed or reſcind- 

ed in equity, III. 420-470. 
— confeſſed, 422. 
— part performance, 424-427. 
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— ſigning, III. 427, 8. 
— diſcharge of, III. 428-430. 
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— ſtatute, not to protect fraud, 
III. 431-438. 
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— for goods, III. 150. 434. u. 


439. 404. 
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Agreements, means of obtaining, 
III. 446, 7. 

ratification, III. 448-450. 

— — OE or contingency, 
III. 450-452. 

— inequality, III. 452-455. 

— where equity withholds its 
aid, III. 454. 

— uſurious, III. 455-457. 
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III. 458-462. 1. 
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III. 462. 

— after the time, III. 465, 6. 
for and againit whom de- 
creed, III. 468-473. 

— how, III. 473-475. 

— commercial, III. 474. 

— decreeing performance of, 
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304.463. 471. 
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— by the laws of Rome, I. 369. 

— by the Engliſh laws, I. 370- 

389. 

— in regard to lands, I. 371. 
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— houſes, I. 373. 
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I. 377. 
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— offices, or parliamentary elec- 
tions, I. 379. 
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== Crimes, I. 379. 381. 

— enemy, I. 383. 

— property of, dyiag, I. 389. 

— iſſue of, I. 380. * 


| Arbitration, III. 135. 


Alienation, reſtraint of, II. 143. 

Alimony, I. 211. 449. 463. 

Allegata et probata, III. 371. 394. 
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Ambaſladors, I. 83. 

Amercement. See Diſtreſs. 

Americans, I. 383. 
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Animals ferz nature, II. 

385.391. 

Animus teſtandi, III. 477. 

Annuity, II. 71-75. III. 81. 

— grant of, III. 456. g. 

— action of, III. 82. 

— judgment, III. 82. 

Anſelm, archbiſhop, I. 297. 

Anſwer in equity, III. 387. 

— in foreign language, III. 
387, h. 

— time to, ſigning, IIT. 387, 8. 

— exceptions, III. 388-390. 

— amended, III. 390, 1. 

Antient demeſne, II. 35. III. 
12. 

Antoninus Caracalla, I. 369. 

Appeals, to — from 
courts of equity, I. 232. 

— from orders of Juſtices, I. 
287, 8. 

— to Rome, I. 35 1. II. 526. 

— from admiralty and eccleſiaſ- 
tical juriſdictions, I. 143. 
145. 147. 155, 6. 
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II. 566. 

— howdiſcountenanced, II. 567. 
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— abrogated, II. 578. 

Appendant, II. 76. 
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Appropriations, I. 315. n. 
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Archbiſhop, I. 301. k. 
— juriſdiction of, I. 303. 
Ariſtocratical power, I. 5. 217. 
223. 241. 
Ariſtotelian definition of equity 
illuſtrated, I. 193-199. 
— notion of prieſthood and re- 
ligion, I. 339. 
Arreſt, I. 258. 
Arundel, archbiſhop, I. 483. 
Aſhby and White, cafe of, III. 
208. 

Aſſetts, II. 66. 73. 75. 

— real, III. 483. 505, 6. 
pn III. 484. 506. 

egal, III. 483, 4. 

— equitable, III. 486, 7. 

— marſhalling of, III. 488-490. 

— admiffion of, III. 507. 

Aſk, juſtice, I. 120. 

Aſſault, III. 242. 

Aſſignments, II. 284. 

Aſſize, III. 22. 

— limitation, plea, judgment, 
14 2. 1 23. 

— where brought, III. 23. 1. 

— a mixed action, III. 24. 

Aſſizes, I. 110. 

Aſſumpſit, action of, III. 108 
165. 

— on rs writing unſealed, 
III. 108-138. 152. o. 

— declaration, III. 113. 

— on unwritten promiſes, ex- 
preſs or implied, ſpecial or 
general, III. 139-159. 

— on agreements reſpecting 
lands, III. 136. 152. 

— on contracts within ſtatute 
of frauds, III. 130-138. 
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— conſideration, paſt, preſent, 
future, III. 140-148. 

— void, impoſſible, illegal, III. 
148-154. 
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146. 

— mutual promiſes, III. 146. 

— on a contract open or re- 
ſcinded, III. 154. 
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— general iſſue, III. 15 

Attainder, I. 413. a. 
267. 506. 508. 
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— natural juſtice of, queſtioned, 
II. 641-648. 

Attaint, of a jury, III. 355. r. 

Athenian notion of equity, I. 
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— law, II. 509. e. 545. 

— archon over religion, I. 340. 

Atterbury, biſhop, II. 588. 
638, 9. 

Auction, articles of, III. 135. 

Avowry, III. 232-236. 

Aula regis, I. 114. 172, 3. 217. 
219. 233. 

Aurum reginæ, I. 94. 
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Bankrupt, II. 399-403. 409. 
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land, elergymen, may be, 
II. 401. 
Bannerets, I. 35. 
Bargain and ſale, II. 301. 
Barratry, III. 185. 
Barren, II. 96. 
Baſtard, I. 391-394. 
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Battery, III. 243. 
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Beacons, I. 85. m. 
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Chancel, repairs of, I. 268. 
Chancellor, or keeper of the 
great ſeal, ſpeaker in the 
ords' houſe, but no vote, 
I. 43. 
— of France, I. 160. 
— of Britiſh and Saxon kings, 
3 161. þ 
— dignity, I. 1 
_ — >= 1.167. 
— created, how, and oath, I. 
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— powers, I. 16 
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Chaſe, I. 129, 130. II. 39. s. 
Chattels real, II. 27. 175. 285. 
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Choſe in action, II. 75. k. 384. 
— not aſſignable, II. 387. 
Church, head of, I. 348-354. 
— majores, minores, I. 313. 
— repairs of, I. 268. 
— and churchyard, I. 312, 3. 
d. h. 356. 
Churchwardens, I. 267-271. 
— how appointed, I. 267. 
— an ED from being, I. 
267. 
— their accounts, I. 270. 
Circuits, I. 110. 
Ciſtertians, II. 104. 
Cities, I. 301. 
Civitatis, I. 367. 
Clare-hall, Cambridge, I. 477. 


Clarence, duke of, caſe of, II. 


61 


| 6 conſtitutions of, II. 


89. 


589 
— earl of, I. 167. II. 604. 638. 


Claudius, III. 117. 
Clergymen, their rights, I. 335. 


wn laying hands on, I. 150. 335. 


— popiſh, reſtraint on matrimo- 


ny, I. 336-338. 
Clerks in orders, I. 334. 
5 


— power of, I. 258. 


Codicil, II. 367. 471, 2. 

Cognizance, III. 232-236. 

— claim of, I. 124. o. 136. 

Colleges, I. 474. 482. II. 355. 

Color in pleading, III. 66. 

Colloquium, III. 175. 

Commiſſion, of delegates, I. 148. 

— of review, I. 148. / 

— ſpecial, I. 97. 113. 

— of juſtices of aſſize, I. 111. 

Committees of houſe of com- 
mons, I. 62. 

— of elections, I. 51 155. 

Common, rights of, II. 75-80. 

III. 226. g. 

— action for diſturbance of, III. 
90. 

— tenancy in, II. 132-136. 

1 in parliament, I. 44 

2. 

— their authority, diſregarded, 
wrongfully, I. 18-24. 

— qualifications, I. 46. 

— of electors, I. 50. 

— who diſqualified from being 
elected, | $ 46-48. b. 

— privileges, I. 60, 61. f. 65. 

Compaſſing, II. 503. 

Compoſition, real, temporary, 
II. 106-108. 

Condition, II. 58. 138. 

— implied, expreſs, II. 138, 9. 

— precedent, ſubſequent, II. 

\ 049-244: 

— illegal, impoſſible, repugnant, 
II. 142. i. 

— eſtates on, II. 144-165. 

Conditional limitation, II. 143. 

Confirmation of an eſtate, it. 
178. 283, 

Confuſion of goods, II. 392. 

Conqueſt, title by, II. 443-446. 

— how it inures, II. 446, 75 

— as between two ſhips of the 
ſame nation, II. 447. 

Conſpiracy, writ of, III. 184. 

Conſtables, high and petty, I. 
255. 261, 


Conſtables, 


1 


Conſtables, duties of, I. 260. 

— exemptions from being, I. 
260. 

— fitneſs for being, I. 261. 

Conſultation, ſee Writ. 

Contemporary limitations, II. 


209. 
Contingency, double, II. 201. u. 
Continuando, ILI. 265. 
Contingent, ſee Remainder. 

— fee, II. 181. 209. 
Conveyance in pleading, III. 60. 
Convocation, I. 347, 8. p. s. 
Coparcenary, II. 113-124. 
— deſtroyed, how, IL 

120. 

Copy of court roll, II. 40. 

Copyhold, II. 33-49. See Deviſe. 

— cannot now begin, II. 41. 

— in the hands of the king, II. 
1. e. 

— * db of, II. 42. 

— alienation, II. 44. 

— fine for admittance, II. 45. 

— ſurrender, IL 45, 46. a. 

— intail, II. 47. 

— dower, II. 48. 

Copyholder, before admittance, 

II. 40. 

— addons, before or after, II. 


1. 43. 
— leaſe = II. 290, 1. 
Cornage, II. 379. 
Coronation oath, I. 71. 291. 
— of W. I.—I. 72. 
Coroner, I. 102. 254. 
Corporation, kinds, I. 471-473. 
II. 276. 
— eccleſiaſtical, I. 473. 
— leaſe by, II. 288. 
— eleemoſynary, I. 474-477. 
— founder of, I. 474-478. 
— civil or lay, I. 482-502. 
— Charters of, I. 487. 
— election, amotion, I. 488, 9. 
— meeting, I. 490. 
— —— de Tk de facto, 
I. 491. 493+ 
how wed, f 491- 493- 


Corporation 
, 493* F 

— licence of mortmain, I. 494. 

— by-laws, I. 495-499- 

— diſſolution, I. 500 

— ſeiſed in fee, It. 8. 276. 

— may convey, how, II. 302. 

— CONUZOrs or conuzees in A 

fine, II. 308. 
— not deviſees, II. 355. 
— as to chattels, II. 383. 


3. 
— a4. . 362. II. 540. k. 
Coſts, III. 234. 361. 
— in parliament, I. 241. 
— in equity, III. 381. 
Covenant to ſtand ſeiſed, II. 300. 
— future, preſent, or paſt, III. 
85. 
= 35 or in law, III. 87. n. 
— action of, III. 85-95. 
— no ſelection of remedy, III. 
86. 
— aſſignee and aſſignor, III. 
8 


ſeal, ſuits, I. 


7. 

— declaration, III. 86. 
— breach, how aſſigned, any 

number, III. 88 91. 
— defence, III. 92-94. 
— general, III. 93. h. 
— mutual breach, not pleadable, 

III. 94. p. 
— judgment, III. 95. 
Coventry, ſir John, II. 639. 
County, palatine, I. 189. 
— twelve from each, I. 11. 
Court, of record or not, I. 98. 
—- ſeal, I. 100. 
— baron, I. 101. 
— hundred, I. 101. 
— leet, I. 102. 4 
— County, I. 104. 170. 
— exchequer, I. 115. 
— common pleas, I. 115. 173. 
— king's — I. — ED 
— Chancery, I. 119-173-190. 
— antient ſtile of, I. 175. 
— addreſſes againſt, I. 183. 


| firſt decree extant, I. 183. b. 


Cour t. 


F 


Court, chancery, juriſdiction, in 
charities, I. 237. 476. 

— as to guardians and wards, 
I. 461-463. . 

— exchequer chamber, I. 122. 

— of the king's houſehold, I. 
124. 

— for . in the royal pa- 
laces, I. 124. 

— ofthe univerſities, I. 124. 136. 

— of local juriſdiction, I. 125. 

— of juſtice ſeat, I. 133. 

— of {wainmote, I. 134. 

— of lord high conſtable and 
earl marſhal, I. 135. 

— of conſcience, I. 136. 

— of miners, I. 136. 

— of the ſtannaries, I. 136. 

— of admiralty, I. 137-14 3- 

— Civil, or inſtance, I. 141, 2. 
II. 452. 

— admiralty ſeſſions, I. 140. 

— prize court, I. 142. II. 450- 


453- 
— eccleſiaſtical, I. 144, 431, 
2. 463. II. 52. 
— ſentences, I. 152. 
encroachments, I. 15 2. 
— of archdeacon, I. 144. 
— conſiſtory, I. 145. 172. 
— of audience, faculties, pe- 
culiars, I. 145. 
prerogative, aicnes, I. 146, 
— of the delegates, I. 147. 
- — of the duchy of Lancaſter, 
I. 156. 
— of the huſtings in London, 
I. 241. 
of equity, generally, I. 188- 
215. 


* 


— 


— compared with thoſe of law, 


I. 203-207. 

— modify their decrees, I. 205- 
207. 

— cannot relieve againſt a ſta- 
tute, I. 213. 

Crimes and puniſhments, in ge- 

. neral, II. 488-500. 
— clearly defined, II. 496. 


| 


Crimes, whether a judge ſhould 
determine the penalties, 
IL 491. 

— whether he may infli& leſs 
than the law ordains, II. 


2. 

— — he may puniſh 

crimes, of which he 1s 
uilty, II. 493. 

— * — of — aws, II. 91 

— not extended by equity, 
196, 7. II. 496. 

— torture not allowed, II. 4945 

— Who incapable of committing 
crimes, II. 499, 500. 

— diviſions of crimes, II. 501. 

— public, how conſidered by 
our law, II. 551. 

Crown, deſcent of I. 69-71. 
II. 117. 

— lands of, II. 117. i. 

— alienation of, II. 307. 

Cum pertinentiis, II. 65. 

Curacies, perpetual, I. 331. 

Curates, I. 331. 

Curialitas, II. 18. 

Curteſy, ſee Eſtate. 

Cuſtom, II. 50-55. 

— ſee Preſcription, 

Cuſtos morum, I. 116. II. 563. 

Cy pres, I. 476. t. 


D, 


Danby, earl of, caſe of, II. 615. 
618. 

Darrein preſentment, III. 42. 

De bonis propriis, III. 5gog. 

modo decimandi, II 10g, 

non decimandi, II. 99, 105. 

— parco fracto, III. 239. 

partitione facienda, II. 120. 

— ſon tort, II. 468. 470. g. 
III. 259. 

— ſtatu hominum, I. 365. 390. 

— teſtamento et matrimonio, I. 
153. 

Dean, b * 308. 


o 


Deanry, I. 306. 
Deans 


N 


Deans and chapters, I. 305. 

Debt, action of, III. 95. 104. 
See Eſcape. 

— not neceſſary to recover the 
exact ſum, III. gs. 

— ex contractu, III. 95-97. 

— on judgment, ex delicto, qui 
tam, III. 97-99. 

— on penal ſtatutes, in the pro- 
per county, III. 98. 

— general iſſue, III. 100. 

— ſpecial pleas, it. of limit. &c. 
IIL 100-103. 

— for goods, III. 103. 

— judgment, III. 104. 

Debts, II. 376. a. 417. 

— claſſes and priority of, II. 


417, 8. d. e. III. 95, 96. 
6 ; 


165. 

Deceit, * for, III. 198-202. 

— in ſales, III. 199. 

— by brokers and others, III. 
200. 

— in regard to marriage, III. 
201. :. -© 

— in games of chance, III. 202. 

— by falſe repreſentations, III. 
202, 

Decimum cumulum garbarum 
and decimas garbarum, 
II. 86. 

Declaration, III. 54. 56. 

— how diverſified, III. 54, 55. 

Decrees in equity, I. 207. III. 


4 
— 2 III. 396. 
Deeds, II. 274-305. 378. 
Defamation, I. 151. 
— action for, III. 171-184. 
— reſtraints, time, coſts, III. 
171. 183. 
— words moſt univerſally acti- 
onable, III. 173. 
— of perſons in particular ſta- 
tions, III. 175. 
— occaſion of, III. 177. 
— evidence muſt conform to the 
declaration, III. 179. e. 


| Defamation, plea, that the words 


were true, III. 179. 
— for a libel, or in ſcan. mag. 
III. 181. k. I. 
Defeazance, II. 284. 
Degradation, I. 152. 
Demeſnes, II. 37. 
Demurrer, III. 52. 73-76. 
— general or ſpecial, III. 74. 
— judgment in, _—_ 
— againſt the party making the 
Sift fault, III. 75. Hg 
— in equity, III. 381-386. 
Denizen and denization, I. 386. 
Deodand, II. 51. 
Departure in pleading, III. 67. 
Deprivation, I. 152. 
Deputy, I. 245-247. 258. 261. 
Derry, biſhop of, caſe of, I. 
235. 
Deſcent, title by, II. 251-265. 
— not natural, but poſitive, II. 


252, 

Deſpenters, caſe of the two, II. 
„8. 

Detinue, action of, III. 104. 


106. 237. 

— for charters, III. 105. 

— ex contractu, or otherwiſe, 
III. 104. 

— declaration, III. 106. y. 

— judgment, III. 105. 

Deviſe executory, II. 74, e. 
180. 221-229. 

— only where the deviſee can 
take no other way, II. 
222. 

— defined, and kinds of, II. 
225. 

— not barrable by recovery, 
II. 227. 

— Within what period, good, 
II. 230. 

— where the fee not deviſed, 
II. 233-235- 

— tranſmiſſible, II. 236. 

— aſſignable, II. 238. 

— of perſonal eſtate, II. 238. 

Deviſe, 
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IE. 


Deviſe, of perſonal eſtate, not pro- 
perly intailable, II. 239. 

— after a prior deviſe in tail, II. 
2 . 

— in 25 veſts the whole in 
the firſt taker, coming in 
eſſe, II. 243-245. 

— tranſmiſſible, II. 247. 

— aſſignable, II. 248. 

— deviſable, II. 249. 

— of legal or truſt eſtate, how 
conſidered in equity, III. 

aul , II. 7 

— TIC , . - 

— lands, ow * 
ble, II. 340-342. 

— incapacities, infancy, want 
of ſanity, II. 343. 

— coverture, II. 344 346. 

— felo de ſe, II. 344. 

— eſtate of deviſor, and time 
of acquiring it, II. 346 

„ 

— perſons taking, uncertainty, 
II. 349, 350. 

— deviſee dying, II. 351, 2. 

— ſucceſſively, II. 352. 

— contingency, failing, II. 353, 


— fee imple, by what words, 
IL 357. f. 358. h. j. 

— fee tail, II. 359. m. 360. p. 

— real eſtate, frechold, copy- 
hold, leaſehold, II. 362. 

— imports conſideration, and 
inures how, II. 363. 

— atteſtation, II. 363, 4. y. 

— of a term attendant, II. 36 

— made beyond ſea of lands in 
England, II. 364. 

— of equity of redemption, or 
mortgage in fee, II. 365. 

— for payment of debts, III. 
4821490. 

— copyhold, II. 365. 

— republication, II. 366-368. 

— revocation, expreſs, II. 368- 


370. 
— implied, II. 370-374. 


Dignitary, I. 307. 

Di — Sy _ for , III. 
205-207, | 

— in a prebendal houſe, III. 
206. o. 

Diſability, I. 367. 

Diſappendant, II. 63. 

8 II. 169. 279. 
III. 19. 

Diſcovery, if 207. 

Diſpenſation for religion, I. 361. 

8 benefices, I. 326. 

iſſenters, II. 524. 538-541. 

Diftreſs, II. 67 Fi itt. — 

— for rent in arrear, III. 220. 
225. 

— not from incorp. heredit. III. 

: 3 

— landlord muſt have a 
eſtate, III. 221. _— 

— things privileged, III. 222. 

— power of ſelling, III. 223. 

— notice to tenant, III. 224, 5. 

— property of third perſons, 
III. 225. 

— damage feaſant, chattels, 
cattle, nets and oars, III. 
225-227. 

— cattle cannot be followed, 
HI. 226, 7. 

— for ſervice, or amercement, 
III. 227-229. 

— When faleable, III. 228. 

— to levy a forfeiture by ſta- 

' tute, III. 229, 230. 

Diſtribution, II. 481-484. 

Diſturbance, action for, 
194-198. See Way. 

Divine ſervice, tenure by, II. 30. 

Divorce, a menſa et toro, I. 392. 
439, 1 4. 

— a vinculo matrimonii, I. 
393- 439, 1. 

— cauſa profeſſionis, I. 393, 

Dogs, III. 264. 

Dolus malus, III. 462. 

Donation mortis cauſa, III. 5 13, 


III. 


4+ 
Donatives, I. 328-331. 


ND: 


Dower, ſee Eftate. 

Drummond, caſe of James and 
John, II. 626. 

Drunkenneſs, I. 150. 

Duplicity in pleading, III. 66. 

Dureſs, III. 101. 

Durham, I. 189. , 


E. 


Ealdormannum, I. 7. 

Eaſements, II. 60. 

Ed. I—l. 174. 

Ejectment, action of, III. 42-48. 

— barred by a ſubſiſting leaſe, 
III. 45. 8. 

— to 17 the right to copy holds, 
I. 43. 

Election, the put to, or not, 
III. 490-494- 

Elegit, II. Fu 

Elements, appropriation of, II. 
2. 391. 

Ely, I. 189. 

— biſhop of, temp. E. III.—II. 
586. 

Emblements, II. 382. 392. 

Enemy, ſee Alien. 

— goods of, II. 391. 432, 3. 

— public, II. 423. 432, 3. 445 

Entry tolled, III. 21. 

Equity of redemption, II. 151, 2. 

— inforced at law, II. 160. 

— no dower of, II. 152. 298. c. 
— in copy hold, not ſurrender- 
able, III. 492. o. 

Error, writ of, III. 360. 

— aſſignment of, general, ſpe- 
cial, III. 360. 

— joinder in, I. 225. III. 361. 

— from law fide of chancery, 
I. 230. 

— in parliament, I. 224. 229. b. 

Eſcape, action for, III. gg. 204. 
208, 

Efcheat, II. 266-268. 507. y. 

Eſplees, III. 5. 20. 

Eſtate, in fee, II. 6 9. 

— bale or qualified, II. 9. 


Eſtate, in fee tail, II. 9-13. 

— general, ſpecial, II. 11. 

— incidents to, II. 12, 13. 

— lcaſe by tenant in tail, II. 
289. 

— after poſſibility, II. 14-17. 

— by the curteſy, II. 18. 22. 

— of a truſt, II. 298. 

— of an equity of redemption, 

| II. 152. 

— no dower of, II. 152. 298. c. 

— in dower, II. 22-2 

— no dower of a truſt, II. 298. 

— for life, II. 25. 

— leaſe by tenant for life, II. 
289, 290. 

— for years, II. 13. 27. 

— leaſe by tenant for years, II. 
291. 

— at will, II. 28. 

Eftates of the realm, I. 33, 34- 

Eſtoppel, — 315. 

— in pleading, III. 77. g. 

Res II. 60. 9885 

Eſtrepement, I. 181. 

Ethelred, I. 163. 

Evidence, III. 269-335. 

— parol, III. 269-395. 

— compared with written, III. 
269-271. 


— to rebut an implied revoca- 
tion, 11. 373. 

— to rebut an equity, III. 498. 

— admiſſible, on one fide, on 
both, III. 495. u. 

— written or inſtrumental, III. 
306-333. See Proceed- 
ings in courts, Memortals 
public, Inſtruments private, 

— poſitive or preſumptive, III. 


334. 
— demurrer to, III. 334. 
Exchange, II. 281, 2. See Sale. 
Excommunication, I. 152. 269. 
a. 270, c. 313. h. 
— by Romiſſ authority, I. 353. 
Executed, eſtate, II. 188, 9. 
205. e. 
Executor, or adminiſtrator, diſ- 
| tnclions 


| 1 
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1D. 


tinctions between, III. 80. 
See Actions. 

— who may be, II. 467. 

— corporation aggregate, II. 


467. X. 
— kinds of, II. 467-470. 
— duty and office, II. 472. p. 
— may ſue and be ſued on per- 
{onal covenants, tho not 
named, III. 87. 
— in debt on bond, III. 96. 
— in aſſumpſit, III. 165. 
— may indorſe bills, III. 111. 1. 
creditor of teſtator, and not 
acting, may ſue the afting 
one, III. 166, 
in trover, tho never in poſ- 
ſeflion, III. 213. 
teſtamentary cauſes in equi- 
ty concerning them, III. 
502-508. 
Executory. See Deviſe, Truſt. 
Expectancy, eſtate in, II. 171 
249. 
— veſted, II. 172-190. 
— contingent, II. 191-249. 
Extraparochial, I. 273. 


F. 


Fælen, II. 506. 5 10. 

Fage, fir John, caſe of, I. 233. 

Familiæ, I. 366. 

Fealty, II. 32. 

Fee ſimple perſonal, II. 72. 
See Eſtate. 

Felony, II. 505. 510. 

— without benefit of clergy, 
II. 505-509. 

— not capital, II. 50g, 510. 

Fenwick, fir John, caſe of, II. 
622. a. 633-638. 641. n. 

Feodum, 11. 6. 

Feoftment, II. 169. 275. 278- 
281. q. r. .. 

Feudal law, I. 456. II. 19. 36. 
253. 506 


Fieri facias, III. 407. 


Fines, II. 307-323. 331. 334 
337. 
— antiquity, II. 307. 
— form, 11.-308. 
— of incorp. heredit. II. 308. 
— leſs effect than feoffment, or 
greater, II. 309. 311. 
— at common law, or according 
to ſtatutes, II. 142, 3. 
311, 2. t. 

— entry, action, or claim to 
avoid, II. 313, 4. 

— limitation, II. 313. 

— intereſts barred, II. 315. 
332. d. 

— feme covert, II. 316, 7. 

— truſts, II. 317. 

— incumbrances, 
318-321. 

— to whole uſe, II. 321-323. 

— avoided, falſified, . 

II. 334. 

— by infants, II. 334. 

— amended, II. 335. 

— deeds lead or declaring the 
uſes, II. 336. 

— for offences, II. 509-5 11, f. 

Fire, accidents by, II. 27. III. 


terms, II. 


117. 124. 133. 4. 203. 


Fiſhery, II. 80. 

Fœnus nauticum. III. 456. 

Forecloſure, II. 163. * 

Foreign laws muſt be proved as 
facts, III. zog. 

Foreſts, number of, I. 129. 

— how made, I. 131. 

— laws of, I. 129-134. 240. 

— antiquity, I. 131. 

Forfeiture, II. 139. 268. 291. 
299. See Roman catho- 
lics. 

— of chattels, II. 399. 507. v. 


— conſiderations on the law of, 
II. 252. 


-| Formedon, III. 17. 


— in the deſcender, III. 17. 

— in the remainder, III. 18. 

— in the reverter, III. 19. 
Formedon, 


. 


Formedon, general iſſue, III. 20. 

— limitation, III. 20. 

— tried on the circuits, III. 21. 

Forum contentioſum, II. 276. 

Founderſhip, II. 60. 

France, law of, as to alienage, 
I. 378. q. 385, 6. 

— mercantile law of, III. 133. 

— as to evidence, III. 289. d. 

Frank tenure, II. 35. 

Frankalmoign, II. 30. 33. 

Frankmarriage, II. 21. 

Fraud, I. 208. See Agreement, 
Statute of frauds. 

Free bench, II. 48, 49. III. 471. 

Freehold, two ſenſes, II. 5. 29. 


33. 

— — in futuro, II. 
177. 183. 

— veſting of, II. 236. 


G. 


Game, I. 131. 
Gavelkind, II. 9. 21, 22. Zz. 122- 
| 124. 

Gentoo, a witneſs, III. 278-281. 
Gifts, II. 275: 
— of chattels, II. 410. 
Gordon, Alexander, caſe of, II. 
| 628, 9. 
Grand aſſize, III. 5. 8, 9. 
— cape, III. 4. a. 
— ſerjeanty, tenure by, II. 32, 


3. 
Grail Il. 275. 
— of chattels, II. 410. 
— royal, II. 307. 
Gravamen irreparabile, I. 156. 
Great ſeal, I. 187. 
Groſs, right of common in, II. 76, 
— erm in, II. 240. 
Grotius, II. 2. 389. 
Guardian in chivalry, I. 454. 
— ſocage, I. 454- 
— teſtamentary, I. 460. 
— and ward, effects of this e 
lation, as to eſtates, I. 45 8. 
See Agreement. 


— leaſes I. 459. 


— "= by chancery, T. 


H. 


Habeas co us, I. 93. II. 498. 

Habere A ſeiſinam, — 
onem, III. 301. 

Half, or whole, blood, II. 254. 
483. 

Hardwicke, earl of, caſe of, I. 


484. 487. 

Hawkins“ hee of the crown, II. 
488. b. 

Hearſay, III. 300-302. 

Heir, m_ of purchaſe, II. 203. 
246. 

— of limitation, II. 204. 275 
351- 

— qualified fo as to convey an 

eſtate tail, II. 360. p. 

Heirlooms, II. 379, 380. 407. 

— of the crown, I. 75. 

Hen, II.—I. 132. 

Hen. IV. of France, II. 456. 

Hereditament, corporeal, or in- 
corp. II. 4. 57. 61. 66. 

— deſcent of incorp. II. 25.4. 

Hereſy, I. 149. 347. II. 518. 


52152 

— practical, ft. 512. 
Heriot, II. 407. 
Highways, 1. 263. II. 82. 
— ſurveyors of, 1. 262. 
Hiring, II. 417. 
Hoſpitals, 1. 474. m. 
Hoſtis reip. II. 645. 
Hotchpot, II. 121. 
Houſe, II. 27. 
— tithable, II. 92. 
Huſband and wife. 

age. 


See Marri- 


I. 


Idiot, lunatic, I. 406. 
Idiot, 


1 


Idiot, commiſſion, 407. a. 411. 
— committee, 407. b. 

— truſtee or mortgagee, I. 407. 
— property in ſtatu quo, I. 408. 


— patronage, inheritance, pur- 


chaſe, maintenance, re- 
ſtraint, I. 409. 

— deeds and conveyances, I. 
411. | 


— marriage, I. 412. 418. c. 

— actions and ſuits, I. 412. 

— crimes, II. 499. 

Impeachment, in parliament, II. 

96-620. 

— policy of, II. 596, 7. 

— commencement, II. 597. 

— antient courſe, II. 598, g. 

— right of, attacked, eſtabliſh- 
ed, II. 600, 1. 

— who, and for what, impeach- 
able, IT. 601, 2. 

— in the place of an indict- 
ment, II. 602. 

— preliminaries, II. 603-605. 

— articles, anſwer, replication, 
II. 605-607. 

— joint committee, 
610. 

— lords? claims, commons diſ- 
ſenting, II. 610. 

— correſponds with other pro- 
ſecutions, II. 611, 2. 620. 

— not extinguiſhed by diſſolu- 
tion of parl. II. 618. 

— pardon not pleadable in bar 
II. 618. e. | 

— king may remit execution, II. 
619. 

Impriſonment, II. 510, 1. 532. 

— action for, III. 244. 

In auter droit, I. 383, 4. II. 386. 

— forma pauperis, III. 338. 

— locis montium, II. 385. 

— loco parentis, III. 455. 

— nitiori ſenſu, III. 173. 

— perſonam, I. 207. III. 394. 


II. 607, 8. 


— pleno parliamento, II. 613. 


. 


Incapacity, I. 367. 413. 
Inceſt, I. 150. 

Incontinence, I. 150. 
Incorporales, [res] IL. 57. 
Indecency, I. 150. 
Indictment, II. 551, 2. 

— ſubject matter, II. 552, 3. 
— form, 1I. 554, 5. 

— Who liable to, (peer) II. 556. 
— who * — II. 557, 8. 
— proof, finding, II. 558, 9. 
Inducement, II 60. * 


Infant, I. 398-406. 


— acts, void, voidable, binding, 
I. 400-402. e. f. 

— actions — ſuits, I. 403. 412. 

— conveyances by ſtatute, I. 
404. 

— offices, I. 405. 

— executor or adminiſtrator, I. 


405. 
— leaſe by, II. 287. 
— crimes, I. 412, 3. II. 499. 
Information, two forts, II. 560- 
564. 
— ous of refuſing, II. 562- 


564. 
Ingufphus, I. 163. n. 
Inheritance, new ſort of, II. 8. 
— conditional, II. g. 

— indiviſible, II. 116. 
— I. 206. See Waſte · 
— cauſes, III. 397-419. 
— muſt be 2 4 III. 
397. a. 
— formerly little attended to, 
eſtabliſhed, I. 186. III. 398. 
— for ſtaying proceedings at 
law, III. 406-414. 
— commenced, for irregularity 
in equity, III. 407. 
— fraud, unfairneſs, MOrtgage, 
ejectment, connivance, III 
408-410. 
— in mixed and real actions, 
III. 409, 410. 
— different practice in exche- 
quer and chancery, III. 
410, 1. | 


Inunction 


1 
Lajunction, where no fraud, III. 


11. 
— 3 (money paid in- 
to court, ) III. 412. 
— in truſts, III. 413. 
— not (generally) in crim. proſ. 
III. 413, + 
— to prevent diſburſements and 
other deſigns, III. 415. 
— in reſpect to literary proper- 
ty, III. 415, 6. p. 
— W = 29 perpetual, III. 
16-418. 
— to ek tho irregular, 
HI. 419. 
Innkeeper, action againſt, II. 
205. 
Taguiſion IL 552. 


ruments, private, how re- 

ceived in evidence, III. 
324-333: 

— Copies not admiſſible, III. 
324+ 

— exceptions, III. 325 6. 

— probate, III. 326, 7. 

— parol evidence in explana- 
tion, III. 327 

— authenticatin 
writings, III. 328-330. 

— ſimilitude of hands, III. 330. 


r. 

— ſhopbooks, III. 331. 

— rentals, III. 331-333. 

Interim eſtate, 11. 235. 

Inteſtacy, general, partial, II. 
480. 

Ireland, appeals and writs of 
error from, I. 234. 

— biſhopricks in, I. 300-302. 

— reception in, of, tenancy by 
the curteſy, II. 19. 

Iſſue, II. 245, 6. 277. 

— feigned, out of chancery, 


II. 147. 1 


— deviſavit 
478. 
— failure of, general or other- 
wiſe, II. 241. x. 
Vor. III. 


vel non, 


| 


- and | 


N o &: 3 


Iſſue, in fact, III. 52. 

— in law. See Demurrer. 
— joining, III. 69. 

ö 


J. 


Jews, witneſſes, III. 279, 
280. 

— baniſhment and return, III. 
280. h. 

John, king of England, I. 
350» 


Jointenancy, II. 124-132. 
— ſeverance of, II. 131. 


Journeymen, I. 469. k. III. 


210. a. 
Judges, their commiſſions, I. 
88. 121. 


udgment, II. 408. See names 

J Tf actions, viz. Account, 
Annuity &c. 

— final, interlocutory, III. 356- 
359 

— motion in arreſt of, III. 

e 

— what examinable in parlia- 
ment, I. 228. 237. 

— What there given, I. 227. u. 


| 
| 


x. | 

Judicature in parliament, I. 224- 
242. 

— by — principles as inferior 

| court, I. 239-241. 

— proceedings in ſtatu quo, I. 
238. 

Jure repreſentationis, II. 
117. 

Juris utrum, III. 11. 

Juriſperiti, Roman, I. 138. 

Jury, fee Trial. 

— ſpecial, III. 344, 5. | 

— impanelling out of the body 
of the county, III. 345. 
See Challenge. 

| Jus accreſcendi, II. 125. 

— albinatus, I. 386. 


— in re, ad rem, II. 386. 


115. 


— in ſacris, I. 355. 
Pp 


Jus 


1 8 


Jus Quiritium, eivitatis, Latii, Ita- 
licum, proviniciarum, I. 
361. i. 

Jute nuptiæ, I. 41 

Juſtices, itinerant, I. 111. 

— of prace, I. 88. 106-110. 

— at ſeſſions, I. 257. 

Juſticier, I. 164. q. 172. 249- 

Juſtincation, pleas in, II. 8 
See Treſpaſs, plea. 


K. 


King, I. 31. 

— ſuch by hereditary deſcent, 
before coronation, I. 69. 

— elected, Stephen, ſo called 

himſelf, I. 73. k. 

— de facto, II. 502, 3. 

See 


— of imperial dignity, I. 75. 
— his legiſlative capacity, 
29, 30. 

— his executive powers. 
Prerogative royal. 

— his judicial capacity obſolete, 
I. 87. 174. II. 573. 613 
615. % _- 

— his revenue, I. 74. 

— counſels, I. 85. 

— rights barred, I. go. 

— when bound by ſtatute, I. 
31, 32. 

— remedies by or from, I. go. 
— may ſue in what court he 
pleaſes, III. 4 * 

— * by, III. 255, 6. 
— “* can no wrong, two 

ſenſes, L 81. 
Knight ſervice, tenure by, II. 


32. 
8 Kuivet, ſir John, 6 180, 1. 
L. 


Lancaſter, I. 189. 

| Land, II. 4. 66. 

— as money, and vice verſa, 
II. 382. III. 466-468. 


„ 


ö 


Ni DB SB K 


Lapſe, I. 299. III. 39. 
Larceny, grand, petit, felony, 
II. 510. 
Lateran, council of, II. 87. 10 
Laud, archbiſhop, I. 483. II. 
588. 
Law, Roman civil, antient or 
imperial, I. 127. 125-137. 
149. 155. 269. 365. 369. 
25 395- 0. 399. 417. 
O, 1. 423. 448. 450. 
453. 456. 4. it. 19. 57. 
255+ 369. 373- 386. 389. 
393. 413. 4. 416. 429. 
436. 462. 467. 497 - 
og. 513, 4. d. 546-548. 
ng 171, 2. d. 125 = 
4 293, 4 297, 8. 303. 


— of nations, I. 128. II. 421. 


442: 

— of Rhodes, I. 138. 

— of Oleron, I. 138. 

— of merchants, II. 125. III. 

111-114 i. 118. 124. 

— of the Hebrews, I. 417. 420, 
1. III. 276. s. 286. l. 
289, 290. 

See Athenian, Canons, Feu- 
dal, Foreign, France, Le- 
vitical, Scotland, Spain, 
Venice. 

Laws, antient manner of paſling, 
I. 23. 25. e. II. 578. 

Leaſe, II. 285-293. 

— things demiſa 4 II. 286. 

— diſabilities, II. 287-292. 

— executors and others having 
ſpecial authority, II. 292. 

— by parol, II. 292. 

— form of, II. 292. 

— for life, II. 25. 68. 

— for years, II. 27. 


— of incorp. heredit. II. 67. 69, 


o. 
— of common or waſte, II. 79. 
— and releaſe, II. 301-304. 
1 Lecturer, I. 334 
I 


Legacy, 


1 


Legacy, I. 210. II. 473. 477. 
— charged on land, II. 478. 
— action of aſſumpſit for, III. 


143. | 
— definition, and ſpecies, III. 
509-513. 5 F 
— recommendatory, imperative, 
III. 511. 
— ſpecific, pecuniary, III. 511. 
31. b. 
„ contingent, III. 511, 


2. 
— lapfing of, III. * 
— uncertainty of, III. 514-516. 
— accumulative, or in ſatisfac- 
tion, III. 516-519. 
— when and kat intereſt paid, 
III. 519-524- | 

— when merging, III. 524-529. 

— abatement of, III. 529-533. 

— Charitable, or of an executor, 
III. 533. 

— ademption of, two ſorts of, 
III. 533-539. 

— alienation, voluntary or not, 
III. 534. 

— ſtock in the funds, III. 535. 


u. | 
— debts due to teſtator, III. 336. 
— where teſtator is a debtor to 

legatee, III. 53;'-539- 
Legatee, who may be, Il. 467. | 
Legates, I. 349, 350- | 
Legiſlative authority, I. 3. 11. 


Ve 


643. 
— the kigden ſpecies of magiſ- 
tracy, I. 3. II. 488. 643. 
— 1 the antient Britons, I. 
3» 0. 
— in the Saxon age, I. 7-10. 
— * the Norman conqueſt, 
11. 
— in the time of Hen. III.—I. 
| 11-17. | 
— in ſucceeding times, I. 18- 


28. 

— when confounded with exe- 
cutive and judicial, II. 571, 
2. 


ND BE & 


Leiceſter, earl of, I. 14. 


Letter miſſive, III. 381. 

Letters, III. #15: 422, 3. 

— patent, II. 395. III. 215. 
324. : 

— of marque and repriſal, I. 


84. II. 426. 435- 
— to what Jadicttss, H. 438. 
— how invalid, or amortiſed, II. 


- 440. 
— of e — OY I. 84. j. k. 
Levant and couchant, II. 77. d. 
Levitical law, I. 418. 
— degrees, I. 419. 
Lex edictalis, I. 4. 
— regia, I. 4. 
Libel, III. 177. 181. k. I. 183. o. 
Liberate, II. 146. 149. 
Libertatis, I. 365. 
Life. See Eſtate, Leaſe. 
Literary property, II. 393. III. 

215. 415. 

Littleton, II. 219. 
Livery of ſeiſin, II. 275. 279. 


299. III. 3 
Locke, —8 on, II. 443 


446. 

Lombard's, Octavian, caſe, II. 
329. y. 

London, II. 412, 3. 481. i. III. 


176. 339. 
Lords of 9 I. 32-43. 
— — I. 40. 65. 
— breach of, II. 574. c. 
- anſwer, afdas l. teſtimony, - 
III. 274. 391. 
Lords ſpiritual, abbots, priors, I. 
32. See Biſhops. 
— temporal, who and how creat- 
ed, I. 35. 40. 87. r. s. 
— precedency, I. 37. x. 
— titles not deſcendible in fee 
ſimple, I. 37. y. 
— creation, compulſory, or of a 
minor, I. 38. c. 
— of Scotland, at the union, 
may - created Britiſh 
rs, 1. , 
— their letter to the pope, I. 
Pp 2 351. 


I 
51. b. 


3 
See Trial by the peers of the | 


realm. 
Lunatic. See Idiot. 


M. 


Macedonianum, S. C. III. 461. 

Madhouſes, private, I. 410. 

Magdalen college, Oxford, I. 
472. e. 

Magnates regni, I. 218. 

Mala prohibita, in ſe, II. 642. 

Mancheſter college, I. 480, 1. 

Mandamus, I. 118. 491. 

— return, I. 491. 

— to admit copyholder, II. 42. 

Manors, II. 36-40. 

— not now created, II. 38. 

— expired, 40. a. 

Manufactures, new, II. 396. 

Market overt, II. 412, 3. 431. 
III. 213. 

Marriage, injoined by ſome 
ſtates, I. 417. 

— reſtraints on, I. 417. 

— by kindred, I. 418-422. 

— by marriage act, I. 426. 

— in deeds and * I. 428. 

— voidable, conſequences of, I. 

22. 

— forcible, I. 423. 

— inchoate, I. 424. 

—- clandeſtine, I. 426. 

— lawful, not diſſolvible, I. 430. 

— how tried and proved, I. 
432-434- d. 

w Where no regular clergyman, 
I. 

— ekekl, — and wife 
generally not witneſſes for 
or againſt each other, II. 
636. III. 287. 

— as to lands, I. 435. See 
Eſtate, by the curteſy, in 
dower. 

— leaſe by huſband and wiſe, 
II. 289. 


— perſonal ettate, I. 437. II. 403. 


. 


Marriage, paraphernalia and ne- 
— 54 apparel, II. 405+ 


— afts of the wife, I. 436-442- 
* 53. 

— bequeſts, I. 438-442. II. 

1 d. See Bo — 

— litigations, I. 443. p. 

— debts - the — I. 443. 

— crimes, "44 II. 4 

— articles or rk... III. 
443445453. C 474» 5+ 

— of royal family, I. 95. 

Martyrs, two, prelates, II. 587. 

Maſter and ſervant, effects of the 
relation of, I. 465. IIL 
210. 

— as to ſervant's negligence, I. 
465. III. 203. 

Maſter of the rolls, I. 165. a. 

Maſters in chancery, III. 366, 7. 

Mayhem, III. 24.3. 

Memorials, public, (journals, 
transfer books, regiſters, 
bank bills, heralds books, 
general hiſtory, almanac, 
acts of perſons in public 
truſt, corporation — 
exemplifications of — 
patent) copies admiſſible in 
evidence, III. 320-324. 

as time of, 1]. 52. 

Merger, II. 12. 

Merton, Walter de, I. 167. 

Mileſian woman, II. 496. 

Mines, II. 93. III. 405, 6. 

Miſdemeanors, II. 5 10. 

Miſe, III. 5. 9, 10. 

Misfeaſance, actionelgy HI. 207- 
211. : 

— in abuſe of legal proceſs, 
III. 209. 

— by officers and returning ma- 

iſtrates, III. 208. 
— wiltul acts, III. 209. 
— 1 domeſtic relations, III. 


Miſnomer, II. 627-629. 
Mittimgs, 


1 


Mittimus, III. 340. 

Mixti fori, II. 475. 

Molliter manus impoſuit, III. 61. 
248. 

— See Land. 

— _— III. 103. 

Month, I. 300. III. 47. u. 

Mortgage, II. 150-165. 

— in fee, perſonal eſtate, II. 153. 

— by huſband and wife, II. 156. 

—» eſſentially redeemable, II. 
157. 161. p. 162. r. 

— Competitions betweeen in- 
cumbrancers, II. 158, 9. 

— or 8 conveyance, II. 
I 

Morgager and mortgagee, their 
reſpective eſtates, II. 150. 


155. 
Mortmain, I. 494. II. 72. 355. 
403. 
Mortuaries, II. 407. 
Movables found. II. 391. 
Mulier puiſné, I. 395. 
Muſical notes, II. 395. 


N. 


Nati, naſcituri, I. 364. 

Naturaliſation, I. 387. 

Ne admittas, III. 39. 

— exeat regno, I. 187. 

Neceſſaries, I. 402. f. III. 162. 

Negative pregnant, III. 70. 

Negligence, action for, III. 202- 
207. 

— for keeping noxious animals, 
III. 204. 

Neutral ſtate, port, country, or 
fortyele, II. 443. 

New river, I. 213. 

—- ſhares, II. 59. g. 

New Shoreham, II. 640. 

New _ motion for, III. 35 1- 

— within firſt four days of the 
term, III. 352. 

— reaſon for granting, or not, 


III. 352-3535. : 


New trial, motion for, jn equi- 
ty, if iſlue thence, III. 35 5. 

— of late more liberally granted, 
III. 355, 6. 

— exception, III. 356. 

Next, of kin. See Diſtribution, 
Reſidue. * 

— turn, II. 65. 

Niſi, I. 15 1. i. 

— prius, I. 112. n. 

Nolle proſequi, III. 185. 413. 

Nomen collectiorem, II. 276. 

Nonconformity, II. 524. 

Nonſuit, III. 357. 

Norman conqueror, I. 11. 

— cognomine baſtardus, I. 7 3. j. 

Nottingham, lord chancellor, I. 
201. 

Nudum pactum, III. 140. 

Nul tiel record, III. 308, g. 

Nullius filius, I. 421. o. 

Nullum tempus occurrit regi, 
abrogated, I. 90. II. 54. 

Nuptiæ ex uſu, I. 391. 

Nuſance, public, private, action 

for, III. 187-191. 

— declaration, III. 189. 


O. 


general or common, 


I. 269. 
— ſpecial, II. 270. 


— I to chattels, II. g$9- 


390. 
Oculus epiſcopi, I. 144. 
Office, II. 60. See Deputy. 
— fale of, I. 245. 
— action for diſturbance in, III. 
198. 
on den III. 366. 
Option, of archbiſhop, I. 305. 
Oral grant, II. 64. 
Orationes of Roman emperors, I. 


31. 
Ordeal, trial by, II. 549. III. 7. 


m. 

Orders, holy, I. 152. 291. e. 

— of juſtices, I. 287. 
TFF =; Ordinary, 


1 


Ordinary, I. 306. 

Orleton, Adam de, II. 586. 
Oſgodby, Adam de, I. 165. x. 
Ouſter, judgment of, I. 501. 


P. 


Pandedts, I. 365. 

Paraphernalia. See Marriage. 

Parents and children, effects of 
this relation, as to main- 
tenance, I. 449. 

— defence of each other, I. 450. 

we actions, I. 450-45 2. i. 

— legacy to a child, I. 451. 

— correction, I. 452. 


276 

Parliament, I. 14-67. 

ſubject matters of its delibe- 
rations and reſolves, I. 63, 
64. 

— in matters of religion, I. 343 


346. h 
» adjourned, prorogued, diſ- 
ſolved, I. 64. 
— law and uſage of, I. 64-66. 
— * good parhament,” I. 88. x. 
L 599 
— „ ferale parhamentum,” II. 


77. 
Parſon, or rector, I. 311-313. 
wo de _ de jure, I. 315. II. 
8 


Partes ** nihil habuerunt, II. 


1 

Particeps criminis, III. 458. 

Particular eitate, II. 177. 179. 
186. 195. 197. k. 214- 
219. 222, 3. 

Partition, in law, by act of par- 
ties, II. 119. 

— action of, III. 25. 

Patent. See Letters. 

Patria poteſtas, I. 448. 

— how it ceaſed, I. 453. k. J. 

Peerage, territorial, II. 57. 

Peers. Sce Lords, Biſhops. 


' 


| Perpetuity, 
| 
Pariſh, I. 263: 272. 287. II. 


E X. 
Peine forte et dure, II. 494- 


Penal as, principles of, II. 544, 

3 24 152. 

Pendente lite, III. 39. 

Per capita, II. 114. 

— Cauſe de vicinage, II. 78. 

— medietatem linguæ, I. 376. 
III. 280. h. 

— quod ſervitium amiſit, III. 
45 | 

— ſtirpes, II. 118. 

Perjury, II. 7 2, 3 

J. 47. 182. q. 229. 
231. 

Perſecutions, religious, I. 342. 

Perſona mixta, I. 292. II. 100. 

Perſons, I. 2. 195. 

— ſpiritual, I. 291. 

Petition, and anſwer, I. 25. 

— of right, I. 92. 

Pew, right of, action for diſ- 
turbance, III. 195-197. 

— declaration, III. 197. 

Piracy, pirates, II. 422-435 

— acts by national authority, 
not ſo, II. 423. 

— charge, where exhibited, II. 


427. 

— eſtects no change of proper- 

| ty, II. 428. 

— goods of, II. 433. 

— capture of piratical aſſail- 
ants, II. 434. 

Piſcary, II. 80. y. 

Pius V, pope, II. 534. 

Platonic notion of crimes and 
puniſhments, II. 489, 490. 

Plebeian philoſophers, II. 276. 1. 

Plea in equity, III. 383-387. 


422. g. 427. 
Pleadings 2 perſonal actions, 
III. 51-77. 


— end, III. 52. 

— language, III. 53. 

— — in bar, III. 56. 

— general, ſpecial, III. 57. 
; Pleadin 


| 8 
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Pleadings, requiſites, muſt an- 
ſwer the Whole declaration, 
III. 58. 

— muſt be certain, III. 59. 

— commencement of particular 
eſtates muſt be ſhewn, III. 
61, 62. 256. 

— ſo — antecedent, III. 

_ muſt be direct, poſitive, not 
argumentative, III. 65, 

— muſt not amount to the ge- 
neral iſſue, III. 65. 

— ſigned, III. 76. 

— plea of ſtat. of limit. in aſ- 
ſumpſit, III. 114. 160. 
164. 

— judgment 
161. 

— infancy, to a bond, III. 101. 

— in aſſumpſit, repl. for neceſ- 
ſaries, III. 162. 

— not guilty,” III. 165. 

Pienarty, III. 37. 

Pluralities, I. 326. 

Plutarch, his ſentiments on re- 
ligion, I. 340. 

Point, new, I. 202. 

Points of order, I. 66. 

Policies of inſurance, III. 116. 


135: 
— aſſignable, III. 135. 
— naval, III. 116. 133. 
— general, partial, III. 117. 


131. 

— Bynkerſhozk's definition, III. 
116. 

— premium, III. 118. f. 121. 
126, 7. 

— name of principal or agent 
inferted, III. 118.f. 

— loſt or not loſt,” III. 119. 
125.1. 

— deviation, convoy, mutiny, 
embargo, III. 119-122. 

— duration of the contract, III. 
122, 

— warranties, III. 121. 125. 
128. 


recovered, III. 


705 £< 


| 


| 
! 


| 


? 


Policies, wagering, III. 125- 
127. | 

— reaſſurance, III. 126, 7. 

— underwriters to contribute 
rateably, IIT. 127. 

— void, fraudulent, falſe, con- 
cealment, III. 128-131. 

— of a fort, III. 129. 

— average or total loſs, ſalvage, | 
abandonment, III. 132 | 


— of houſe from fire, III, 133. | 
— on lives, III. 134. | 
Polygamy, I. 425. 

Poor, overſeers, 1. 272-274. 

— rate, I. 274-277. 

— ſettlement, I. 277-285. 

— by birth, I. 278. 

— marriage, I. 279. 

_ — — 

— eſtate, I. 280. 

— renting, I. 280. 

— reſidence, I. 281. 

— rates, I. 281. 

— office, I. 282. 

— apprenticeſhip, I. 282. 

— hiring and ſervice, 1. 282. 
Ports and havens, I. 85. 
Portugueſe, ſtory of, III. 299, 


300. 

Poſſeſſed, II. 17. 295. 

Poſſeſſion without right, IT. 169. 

Poſſibility, See Eitate after 
poſſibility, 

Poſtlinuny, II. 441, 2. 

roſtulation, I. 298. b. 

Potentia propinqua, II. 201. 

Power, II. 337, 8. 364. y. 

— of leating, II. 290. 

Præcipe, II. 323. 

— tenant to the, II. 281. 324 
326. m. 

— quod reddat, III. 16. 

Præmunire, II. 399. 

Prayer, forms of, I. 360. g. 

Prayers daily in parliament, I. 
6 


3. 
Preacher, miſuſing, I. 355. 
Prebend, I. 306. 

Pp 4 Preben dal 


1 
Prebendal eſtate. See Dilapi- 
dations. 
Precontract, I. 424. 


Prerogative royal, in affairs ec- 
clefiaſtical, I. 76-78. 

— civil, I. 78. 

— mercantile, I. 80. 

— martial, or fecial, I. 82. 

— how varied in different ages, 
J. 86-93. 

Preſcription, II. 50-55. 268. III. 

1. x. y. 

— to ſend members to parlia- 

ment, I. 12. e. 


15. i. 

— 0 for diſturbance of 

8 right by, III. 197, 8. 

Preſentment, II. 55 2. 

Primates, I. 303. 

Principal, II. 500. 

Prints, II. 394. 

Privateers, II. 434. 448, 9. 

Privati juris, II. 2. 

Privileges. See Lords of par- 
hament, Commons in par- 
liament. 

Privy counſel, and counſellors, I. 
157. z. 

— lord preſident of, I. 249. 

Privy ſeal, I. 250. 

— lord, I. 249. 

Prize. See Court, Captures 
at ſea, 

Pro conſilio impendendo, III. 82. 

— ſalute animz, I. 152. 354. 
431, . 

Probate, I. 145. i. 146. n. 153. 
II. 474479. III. 477. 

— evidence, or not, III. 326, 7. 

Proceedings in courts (records, 
exemplifications, copies, 
orders, entries, aſidavits, 
de poſitions, decrees, bills, 

- aniwers, verdicts, ſenten- 
ces, memorials of mane- 
rial courts) how admiſ- 
ſible in evidence, III. zog- 


Pg 
828. 


=! 
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Proceedings, practical, in courts 
of equity, III. 365-396. 

Proceres regni, I. 218, 9. 

Profert, III. 64. h. 8 1. i. 86. 

Prohibition, I. 116, 7. 149-151. 
154. 419. II. 450. 477. 

Promiſory note, negotiable like 
bill of exchange, III. 
111. See Bills of ex- 
ö 

Property, divided, = o- 

| FR II. 4. 2 

— effects of ſuch diviſion, II. 
376. a. 

— real, corporeal, incorp. II. 4. 

6 


— the ſame diviſion of perſonal, 
II. 384. 

— abſolute, II. 384. 

— qualified, II. 385. 

—ñ—é— in poſſeſſion, action, 
386. - 

— faund, II. 391. 

— grounded on labor and in- 
vention, II. 392-396. See 
Literary pr . 

— diveſted 2 "Eton II. 

12, 3. 431. III. 213, 

P opottions triling or identical, 
II. 298. 

N I. 360. g. 
Proſecutions, malicious, II. 547. 
559, 560. 567. 569. 

— action for, III. 184-187, 

Proteſtando, III. 69. 

Proviſo, III. 98. 

Proxies, I. 41, 42, II. 595. 

Publication, paſſing, III. 374. 


| 


II. 


8 
Publici juris, II. 2. 
Pur auter vie, II. 25. 178. 


Purchaſe, I. 371. II. 250. 265- 


374+ 

Purchaſer, firſt, II. 253. 255. 
257. 

Purlieus, I. 130. 

Purparty, II. 118. 

|» Gemilable, II. 290. 


ö 


Q. Q 
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Q. 


Quz eſt eadem tranſgreſſio, III. 
66. r. 259. 

Quantum meruit, III. 971 r. 152. 

Quare 1 fregit, III. 250- 


200, 

— domum fregit, III. 267. 

— for preaching in plaintiff's 
church, III. 261. 

— impedit. II. 66. III. 32-42. 

— plaintiff muſt allege a pre- 
ſentation, III. 33. 

— diſturbance, III. 35. 

— biſhop's diſclaimer, III. 35. k. 

— how a diſturber, III. 36. 

— general iſſue, III. 37. 

— judgment at common law, 
and by ſtatute, III. 38. 

— who to be defendants, III. 38. 

— pleading, III. 39. 

— Where defendant an actor, III. 


O. 
— vent, what ir ought to find, 
III. 40. 

— writ to the biſhop, III. 41. 

— to be brought in C. P. except 
by the king, III. 41. 

— may be by a purchaſer, III. 
33. 42+ 

— mult be in the proper coun- 
ty, III. 49. 

— how different from darrein 

reſentment, III. 42. 

Que eſtate, II. 50. y. III. 61. x. 

Queen conſort, I. 94. 

Queſtmen, I. 268. 

Quia dominus remiſit curiam, 
III. 12. 

Quo warranto information, I. 
492. III. 341. 344. 355» 

Quod ei 1 il. I my 6, 
22. f. 

Quouſque, judgments, I, 500. 


R. 


Ranſom bill, I. 383. h. 
Ratione ordininis, II. 104. 


Ratione ſtirpium, II. 115. 
Recaption, action of, III. 237, 
Recaptor, II. 430. 442. 455. 
Receiver, appointed, III. 395. 
Record. See Courts. 

— title by, II. 306-337. 

— copy of, evidence, III. 186, 


7.99. 
— identity of, III. 357. 2. 
Recovery, common, II. 323-337. 
— form of, II. 323. 329. 
— without ſurrender of free- 
hol es, II. 325. 
— without production of deed 
making a tenant to the 
præcipe, II. 326. 


— who im „II. 327. q. 
— deviſe before recovery ac - 


tually ſuffered, II. 328. 

— of incorp. heredit. II. 328. 

— effects, as a bar, II. 329-331. 
333. 

— conteatien, IL 333. 

— avoided, falſified, reverſed, 
II. 334. 

— by infant, II. 334. o. 

— amended, II. 335. 

— to whoſe uſe, II. 336. 

— deeds to lead, or — the 
uſes of, II. 336. 

Rector and rectory, I. 311-313. 
47 1. II. 85, 86. See Par- 
on. 

Redhibition, II. 416. 

Reference to maſter in chan- 
cery, III. 366, 7. 383. 
388. 

Referendarius, I. 162. m. 

Reform bill, I. 93. 1. 

Reformatio legum, I. 426. 

Regiam majeſtatem, II. 19. p. 

Rehearing, III. 396. 

Rejection of a preſentee by a 
biſhop, I. 323. ILL 36. 

Rejoinder in equity, III. 392. 

Releaſes, II. 283. 

Relevium, II. 506. 

Religion, eſtabliſhment of, I. 


339-363- 


| Religion, 


« 3:9 3 2. 
Religion, duties of, provided for, , Replication, in equity, III. 92. 
+ 355. _ Report, or certificate, of maſ- 
— ces againſt, II. 512 ters in chancery, III. 367. 
43 71. 467. 


16. 
Religious houſes, II. 105. n. 
Remainder, II. 175. 223, 4- 
— veſted, II. 177-190. 
tho uncertain of U being en- 

joyed, II. 181. 192. 
— qualities, II. 186. 
— contingent, II. 191-219. 
— uncertainty of veſting, II. 
192. 
— „ of the perſon, II. 
192. 200-206, 
— of the event, II. 207. 
— after a term of years and 
life in being, II. 183. 
| 208. 
— Croſs, II. 210. k. 
— Contingent, 
211. 
— transferrable, II. 212. 
— deviſable, II. 187. 213. 
— how deſtroyed, II. 214-219. 
— truſtees to ſupport, II. 193. 
215. 217. 1, III. 401. r. 
Remembrancer, deputy, in the 
| exchequer, III. 367. 
Rents, II. 66 71. 174 n. 179. 
— de novo, II 177. 
Repleader, III. 77. f. 
Replevin, action of, III. 219 


| 237. f 

— by and againſt whom, III. 
230, 1. 

— declaration, III. 231. 

— general iſſue, III. 23 1. 

— judgment for plaintiff or de- 
fendant, III. 232-236. 

— defendant an actor, III. 234, 


„II. 


5. 
— lea of p » III. 235» 
— — 5, ILL. 235, 6. 

nd, III. 96. 220. 230, 1. 
Replication, III. 67, 
— how to conclude, 


| 


| 


„ 


Repriſal. See Letters. 

Res integra, I. 202. 

— nullius, II. 389. 391. 
Reſcue, in deed, in law, III. 


238. 

Reſcous, action of, III. 238- 
241. 

— not maintainable, where diſ- 
treſs unlawful, III. 238. 

— where a man arreſted, reſ- 
cued, III. 240. 

Reſidence, I. 324. 

Reſidue of perſonal eſtate, II. 

465. 

7 22 tor, or next 
O . 4 4 O2. 
* nay waar th op 4 
* 2 ouſter, III. 76. c. 
Reſtitution of temporalties, I. 


297. ; 

Return, in replevin, III. 231. 
236. f. 

Revenge, II. 565, 6. r. 

Reverſion, II. 172-175. 

— Where no remainder, II. 184. 

— action on the caſe for injury 
to, III. 193. 

Richard II.—I. 91. II. 576. 600. 

Right, of entry, II. 129. 170. 
195. 198, 

— of action, 3 171. III. 
3. 21. 

— perfect, to an eſtate, II. 168. 

— of poſſeſſion, II. 168. 

Sce Writ. 

Riens per deſcent, II. 73. 

Roman catholics, II. 525, 6. 

— incapacities, II. 527-529. 

— inconveniencies, 11. 356. 529 


531. 
— forfeitures, II. 531, 2. 
— perſonal puniſhments, capi- 
tal or leſs, II. 532, z. 
— hiftory of laws againſt them, 
II. 534,5. 


Roman, 


1 


Roman catholics, ſuſpending act, 
II. 

— —˖ł ch act, II. 537, 8. 

Rural deans, I. 309. 

Ryan, Luke, caſe of, II. 426. n. 


8. 
Sacrilege, I. 357. 


Sale, II. 410-416, 
— Where the vendor not owner, 


II. 411 
— of thin ftolen, IL 412. 
9 430. 442. 132, 
Sans La IL 77. 
Scandalum magnatum, III. 171. 
181. k. III. 341. 
Schools, I. 474. 


Sci. fa. III. 362, 3. 
— ad aud. I. 225. 0. 
Scotland, law of, I. 241. 457. 
IL. 18, 19. . 
s from, I. 241. 
— biſhops of, I. 30 
Secretaries of ſtate, I. 250. 
— warrants of, I. 251. 
eignory, II. 36. 
eiſed, II. 17. 295. 
rſon laſt, II. 253, 4. 257. 
Seifn „II. 293. 
— 51 I. 23. 255. 
Servant, ſee Maſter and. 
— in huſbandry, I. 464. 
Services, II. 37. 
— amiſit, I. 451, 2. i. 


Set- off, i. 94 162. y. 
Several and ſeveralty, II. 112, 3 


a. 
Shafteſbury, lord, caſe of, III. 


1. 

Shelle 2 s caſe, rule in, II. 204. b. 
Sheri 1 89. y. 104. 252. 
— his tourn or leet, I. 104. 
Similiter, III. 73. o. 
Simony, I. = 


Sinecures, I. > 
Slade's caſe, ir 168. c. 


| 


| 


N 
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Slander, ſee Defamation. 

— of title, III. 176. 

Socage, II. 32, 33. 

— villan, II. 35. 

Son aſſault demeſne, III. 247. 
Sorcery, II. 512 

1 — of, as to prizes, IT. 


Spokes 'of houſe of commons, 
elected at the beginning of 
a parliament, I. 57. 

— in the middle, I. 59. a. 

— fingle inſtance of — by 

e king, I. 5 

— demand o an, I. 60. 

— diſtinctions between the 
— of each houſe, I. 

I 

Spoliation, I. 153. o. 

— . 

Statute, of Magna carta, I. 13. 
oY 375- Il. 23. 556. 560. 

— of carta de foreſta, I. 130. 
133+ 

— of Merton, I.-13. 

— of Wincheſter, I. 255. 

— of Marlebridge, I. 17. 457. 

— of præmunire, I. 351. 

— of Gavelet, I. 1 

— of Weſtm. 2. de donis, II. 
10. 71-74. e. 329. y. 332. 
f. III. * 4g ne 59 

— of Weſtm. 3. quia emptores, 
II. 38. 76. 184. 322. g. 

— of Sarum, II. 94.1. 

— of Rutland, III. 16. i. 

— of Glouceſter, III. 24. 30, 


31. 
— of Vork, III. 15. 


2 294. 
— of chari "04-4 I. 237. 
475+ 


{| — of ſimony, II. 65. 
| — of frauds, II. 62. 64. 73. III. 


63. 420-440. 
— Public or — how re- 


ceived in evidence, III. 


306-309. 
Statute, 


iD $8: X 


Statute, private, II. 306. 
— action on, III. 214-216. 
2 7 & 8 W. III. c. 7. -III. 


21 
— 13 n 


| 214- 

— 30 G. II. c. 24.—III. 215. 
— 8 A. c. 19.—III. 215. 

— 21 J. I. c. 3. 5 6.—III. 


215. 
— merchant, ſtaple, II. 144 
148. 
Stellionate, II. 546. 
Steward, lord high, I. 226. 247. 
II. 585. 590, 1. 594-012, 3. 
Stockjobbing act, III. 441. 
Stocks, I. 259. 
Strafford, earl of, caſe of, II. 607 
609. 622. a. 629-633. 637. 
Strathallan, viſcount, caſe of, 
II. 627. 
Subinfeudation, II. 15 
Subpena, I. 184, 5. III. 380. 
Succeſſion, II. 383. 403. 

Suites de veilles, I. 256. u. 
Summons in writs of right, III. 
4. a. 8, See Writ. 
Sunday, I. 63. 120. d. II. 412. 

III. 4. e. 
Surpluſage, III. 64. 349. 
Surrender, II. 283. See Copy- 


Old. 
Survivorſhip, II. 125. 131. 134. 


T. 


Taltarum's caſe, II. 329. y. 
331. 

Tenant, II. 7. 

Tender, III. 163. c. 

Tenement, I. 280. p. II. 5. 60. 
66 


Tenor, III. 179. e. 

Tenures, II. 29-49. 

Term, of life, years. See Eſtate, 
L,eaſe. 

— ereated de novo, II. 240. 

Terms, I. 119. 


| Teſt act, I. 362. 

Teſtament, ſee Will. 

Teſtamentary cauſes in courts of 
equity, III. 477-508. 


Teſtes ſynodales, I. 268. 


Theatrical entertainments, II. 
18. 
Theodore, archbiſhop, I. 304. 
Things, ſee Property. 
Thorpe, Sir Robert, I. 180, 1. 
— Thomas, ſpeaker, I. 223. 
226. 
Timber, III. 28. 404. 408. 
Tithes, I. 154. 210. II. 31. 84- 
111. 
| — portion of, II. 86. 
— alienation of, to laymen, II. 
87. 
145 kinds of, II. 88-92. 
| — When due, II. 97. 
— things not tithable, 92-98. 
— exemptions, II. 98-108. 
— means of recovery of, II. 
108-111. 
Title for ordination, I. 333. 
Toleration act, II. 538. 541. 
Tolls, II. 61. 
Transfer, II. 389. 
— general, partial, II. 398. 
Tranſlation, II. 298. b. 
Tranſmiſſion of property, II. 3. 
Tranſportation, II. 497, 8. 
Traverſe, III. 69-72. 
— new, or upon a traverſe, III. 


| 71. 

Lemon = high, petit, II. 501- 

— Committed on, or beyond, 
ſea, I. 139. q. 

Treaſurer, lord high, I. 248. 

Trees, II. 44. 381. III. 28. 400. 


403. 

— 'tithes of, II. 94-96. 

Treſilian, fir Robert, I. 92. 

Treſpaſs, action of, III. 242- 
267. 

— 1. on the perſon, III. 242-250. 

— perſons of others, III. 245. 


| — general iſſue, III. 247: 
| reſpaſo 


2 


1 


Treſpaſs, limitation, III. 247. 
— ples, correction, neceſſity, 


III. 249. 

— damages, increaſed on view, 
III. 250. | 

— 2, affecting real property, 


uare clauſum, domum, 
— III. 25 0-262. 

— by and againſt whom, III. 
250, 1. | 

— lies for conſequential damage, 
III. 253. | 

— to recover meſne profits, III. 
. 

— ſor fiſhing in the plaintiff's 
fiſhery, . 

— general iſſue, III. 255. 

III. 25 5. i. 

— title at large, III. 255. 

— rights of common, way, fiſh- 
ing, watering cattle, tur- 
bary, eſtovers, fuel, taking 
ballaſt, towing, perambu- 
lation, highway, arm of 
the ſea, promoting public 

ood, abating public nu- 
ance, licence, repairs of 
fences, III. 256-259. 

— common or general repl. and 
where not allowed, 111. 
259, 260. 

— 3. > >a the goods, III. 262- 


'S © 7 
Trial, by the peers of the realm, 


cannot be waived, II. 581, 2. 
— who intitled to it, (queen, 
conſort, or dowager,) II. 
83-588. 
during the ſeſſion, or 
receſs, of parliament, II. 
34-594 
— in the receſs, 
II. 590, 1. 
— peers, ſubject to arreſt and 
outlawry for felony, and 
heretofore to the peine forte 
et dure, II. 593. 
— conſequences of conviction, 


II. 593. 
Trover, axon of, III. 211-214- 
— for all ſorts of goods (ſhips,) 
| III. 212. 
— what plaintif muſt prove, 
III. 212. 
Truſt, I. 209. II. 297-299. 317. 
III. 479. e. "I 
—' reſulting, III. 421. 439. 
— executed and executory, III. 
480, 1. | 
Turketill, I. 162. 
Turnpike roads, I. 264. 


U. 
Unde nihil habet, III. 13. 


Underſheriff, I. 253. 
Underwood, ſee Trees, tithes of. 


— ha 


— by 


' 


* 


| 


2 

— 5 or conſtructive poſ- 
ſeſſion, III. 263. 

— general iſſue, pleadable, III. 
264. 

Trial, by | ury—incidents before, 
at, and after, III. 336- 
363. See neg Jury. 

— notice of, III. 337. b. 

— at bar, III. 337-339. 

— by a jury of a different coun- 


ty, III. 343. 
— motion to put off, III. 343, 


4+ 
— by the peers of the realm, II. 
571-595. See Biſhops. 


— for what offences, II. 5 80, 1. 


| 


Uniformity, acts of, I. 357-360. 
Unity of poſſeſſion, II. 103. 129. 
— title, intereſt, time, II. 129. 
Univerſality of law, I. 193. 
W I. 327, e. 482-485. 
Unwona, 2 

Uſe, II. 294. 

— executed or not, II. 294-297. 

— upon a uſe, II. 296. 

— revocation of, II. 337. 

— ſpringing, ſhifting, ſeconda- 
ry, future, executory, or 
reſulting, II. 228. o. 322. g. 

— Charitable, I, 237. 476. 355- 
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